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SENATE BI LL 6358

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session
By Senators Hargrove and Stevens

Read first tinme 01/19/2004. Referred to Committee on Children &
Fam |y Services & Corrections.

AN ACT Relating to inproved conmuni cation regarding of fenders with
treatment orders; anendi ng RCW 71. 05. 445; reenacti ng and anendi ng RCW
71.05.390; adding a new section to chapter 71.05 RCW adding a new
section to chapter 10.77 RCW creating new sections; and declaring an
ener gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature makes the follow ng
fi ndi ngs:

(1) I'n sone cases, there is confusion over whether the cause of a
person's nental disorder can nmake that person ineligible for
i nvoluntary treatnent;

(2) Sone offenders wunder supervision in the community are
concurrently subject to court ordered nental health or chem cal
dependency treatnent;

(3) Sone of fenders under supervision in the community are subject
to departnment of corrections ordered nmental health or substance abuse
treat ment;

(4) The departnment of corrections frequently does not know that an
of fender is subject to court ordered treatnent;
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(5) Treatnment providers frequently do not know that a client is
subj ect to departnent of corrections supervision;

(6) There is confusion about the extent to which information about
an offender subject to both treatment orders and supervision by the
departnment of corrections may be shared;

(7) When information is not shared, the lack of information creates
gaps in enforcenent both of the court order and the offender's
condi tions of supervision; and

(8) When there are gaps in enforcenent, there is an increased risk
to public safety.

Consequently, the legislature intends to clarify the standards for
commtnment and inprove the coordination between the departnment of
corrections and nmental health and chem cal dependency treatnent
providers to enhance public safety by inproving conpliance wth
treatment and supervision orders and by providing both treatnent
provi ders and the departnent of corrections with nore current, conplete
i nformati on about the offender's status.

NEW SECTION. Sec. 2. A new section is added to chapter 71.05 RCW
to read as foll ows:

When a county designated nental health professional has determ ned
that a person has a nental disorder, the cause of the person's nental
di sorder shall not nake the person ineligible for conmtnent under this
chapter.

NEW SECTION. Sec. 3. A new section is added to chapter 10.77 RCW
to read as foll ows:

Wen a county designated nental health professional or a
prof essi onal person has determ ned that a person has a nental disorder,
the cause of the person's nental disorder shall not nake the person
ineligible for comm tnent under chapter 71.05 RCW

Sec. 4. RCW 71.05.445 and 2002 ¢ 39 s 2 are each anended to read
as follows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Information related to nental health services" neans al
information and records conpil ed, obtained, or maintained in the course
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of providing services to either voluntary or involuntary recipients of
services by a nental health service provider. This may include
docunments of |egal proceedings under this chapter or chapter 71.34 or
10.77 RCW or somatic health care information.

(b) "Mental health service provider" neans a public or private
agency that provides services to persons with nental disorders as
defined under RCW 71. 05. 020 and recei ves funding from public sources.
This includes evaluation and treatnment facilities as defined in RCW
71.05.020, community nental health service delivery systens, or
comunity nental health prograns as defined in RCW 71.24.025, and
facilities conducting conpetency evaluations and restoration under
chapter 10.77 RCW

(2) Information related to nental health services delivered to a
person subject to chapter 9.94A or 9.95 RCW shall be released, upon
request, by a nental health service provider to departnent of
corrections personnel for whom the information is necessary to carry
out the responsibilities of their office. The information nust be
provided only for the purpose of conpleting presentence investigations,
supervision of an incarcerated ((persen)) offender or offender under
supervi sion, planning for and provision of supervision of ((apersen))
an of fender, or assessnent of ((a—persen—s)) an offender's risk to the
communi ty. The request ((shalHt—be)) may be oral or in witing and
shall not require the consent of the subject of the records. [ f an
oral request is made, it nust be confirned by a witten request. For
purposes of this section, a witten request includes requests made by
e-mail or facsimle so long as the requesting person at the departnent
of corrections is clearly identified.

(3)(a) When a nental health service provider conducts its initial
assessnent for a person receiving court ordered treatnent, the service
provider shall inquire and shall be told whether the person is subject
to supervision by the departnent of corrections.

(b) When a person receiving court ordered treatnent or treatnent
ordered by the departnent of corrections discloses to his or her nental
health service provider that he or she is subject to supervision by the
departnent of corrections, the treatnment provider shall notify the
departnent that he or she is treating the offender and shall notify the
of fender that his or her conmunity corrections officer will be notified
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of the treatnent. This disclosure shall not require consent of the
of f ender.

(c) Wien the departnent of corrections is determning an offender's
ri sk managenent category for purposes of supervision in the conmunity,

the departnent shall inquire and shall be told whether the offender is
subject to court ordered treatnent for nental health services or
cheni cal dependency services. An offender's failure to inform the

departnment of corrections of court ordered treatnent is a violation of
the conditions of supervision if the offender is in the conmmunity and
an _infraction if the offender is in confinenent, and is subject to
sancti ons.

(d) When an offender discloses that he or she is subject to court
ordered nental health or chem cal dependency services, the departnent
shall provide the nental health services provider or chem cal
dependency treatnent provider with a witten request for information.
A single request shall be valid for the duration of the offender's
supervision in the comunity. D sclosures nmade pursuant to a
departnment of corrections request shall not require consent of the
of f ender.

(4) The information to be released to the departnent of corrections
shall include all relevant records and reports, as defined by rule,
necessary for the departnment of corrections to carry out its duties,
including those records and reports identified in subsection (2) of
this section.

((4)Y)) (5) The departnent and the departnent of corrections, in
consultation with regional support networks, nental health service
providers as defined in subsection (1) of this section, nental health
consuners, and advocates for persons with nmental illness, shall adopt
rules to inplenment the provisions of this section related to the type
and scope of information to be released. These rules shall:

(a) Enhance and facilitate the ability of the departnent of
corrections to carry out its responsibility of planning and ensuring
community protection wth respect to persons subject to sentencing
under chapter 9.94A or 9.95 RCW including accessing and rel easi ng or
di scl osing informati on of persons who received nental health services
as a mnor; and

(b) Establish requirenents for the notification of persons under
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the supervision of the departnent of corrections regarding the
provi sions of this section.

((5»)) (6) The information received by the departnent of
corrections under this section shall remain confidential and subject to
the limtations on disclosure outlined in chapter 71.05 RCW except as
provided in RCW 72.09. 585.

((6y)) (7)) No nental health service provider or individual
enpl oyed by a nental health service provider shall be held responsible
for information released to or used by the departnent of corrections
under the provisions of this section or rules adopted under this
section except under RCW71.05.670 and 71.05. 440.

((H)) (8) Wenever federal law or federal regulations restrict
the release of information contained in the treatnment records of any
pati ent who receives treatnent for alcoholismor drug dependency, the
release of the information may be restricted as necessary to conply
with federal |aw and regul ations.

((£8Y)) (9) This section does not nodify the terns and conditions
of disclosure of information related to sexually transmtted di seases
under chapter 70.24 RCW

Sec. 5. RCW71.05.390 and 2000 ¢ 94 s 9, 2000 ¢ 75 s 6, and 2000
c 74 s 7 are each reenacted and anended to read as foll ows:

Except as provided in this section, the fact of adm ssion and al
informati on and records conpil ed, obtained, or maintained in the course
of providing services to either voluntary or involuntary recipients of
services at public or private agencies shall be confidential.

I nformation and records may be discl osed only:

(1) In conmunications between qualified professional persons to
meet the requirenents of this chapter, in the provision of services or
appropriate referrals, or in the course of guardianship proceedi ngs.
The consent of the patient, or his or her guardian, shall be obtained
before informati on or records may be discl osed by a professional person
enpl oyed by a facility unless provided to a professional person: (a)
Enmpl oyed by the facility; (b) who has nedical responsibility for the
patient's <care; (c) who is a county designated nental health
professional; (d) who is providing services under chapter 71.24 RCW
(e) who is enployed by a state or local correctional facility where the
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person is confined; or (f) who is providing evaluation, treatnent, or
foll ow up services under chapter 10.77 RCW

(2) When the conmmuni cations regard the special needs of a patient
and the necessary circunstances giving rise to such needs and the
di sclosure is nmade by a facility providing outpatient services to the
operator of a care facility in which the patient resides.

(3) Wen the person receiving services, or his or her guardian,
desi gnates persons to whominformation or records may be rel eased, or
if the person is a mnor, when his or her parents nmake such
desi gnati on

(4) To the extent necessary for a recipient to nake a claim or for
a claimto be nade on behalf of a recipient for aid, insurance, or
medi cal assistance to which he or she may be entitled.

(5) For either program eval uation or research, or both: PROVI DED
That the secretary adopts rules for the conduct of the evaluation or
research, or both. Such rules shall include, but need not be |limted
to, the requirenent that all evaluators and researchers nust sign an
oath of confidentiality substantially as foll ows:

"As a condition of conducting evaluation or research concerning
persons who have received services from(fill in the facility, agency,
or person) I, . . . . . . . . ., agree not to divulge, publish, or
otherwi se make known to wunauthorized persons or the public any
information obtained in the course of such evaluation or research
regardi ng persons who have received services such that the person who
recei ved such services is identifiable.

| recognize that unauthorized rel ease of confidential information
may subject me to civil liability under the provisions of state | aw.

(6) To the courts as necessary to the administration of this
chapter or to a court ordering an eval uation or treatnent under chapter
10. 77 RCW solely for the purpose of preventing the entry of any
evaluation or treatnent order that is inconsistent with any order
entered under this chapter.

(7) To law enforcenent officers, public health officers, or
personnel of the departnent of <corrections or the indeterni nate
sentence review board for persons who are the subject of the records
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and who are coommitted to the custody of the departnment of corrections
or indeterm nate sentence review board which information or records are
necessary to carry out the responsibilities of their office. Except

for dissemnation of information released pursuant to RCW 71. 05. 445 for

t he purpose of conpleting presentence investigations, supervision of an
incarcerated offender or offender under supervision, planning for and
provi sion of supervision of an offender, or assessnent of an offender's
risk to the commnity, or pursuant to RCW 71.05.425 and 4.24.550,

regardi ng persons conmtted under this chapter under RCW 71. 05. 280( 3)

and 71.05.320(2)(c) after dism ssal of a sex offense as defined in RCW
9.94A. 030, the extent of information that may be released is limted as
fol | ows:

(a) Only the fact, place, and date of involuntary comm tnent, the
fact and date of discharge or release, and the | ast known address shal
be di scl osed upon request; and

(b) The |l aw enforcenent and public health officers or personnel of
the departnent of corrections or indeterm nate sentence review board
shall be obligated to keep such information confidential in accordance
with this chapter; and

(c) Additional information shall be disclosed only after giving
notice to said person and his or her counsel and upon a show ng of
clear, <cogent, and convincing evidence that such information is
necessary and that appropriate safeguards for strict confidentiality
are and will be nmaintained. However, in the event the said person has
escaped fromcustody, said notice prior to disclosure is not necessary
and that the facility from which the person escaped shall include an
eval uation as to whether the person is of danger to persons or property
and has a propensity toward vi ol ence; and

(d) Disclosure under this subsection is nmandatory for the purposes
of the health insurance portability and accountability act.

(8) To the attorney of the detai ned person.

(9) To the prosecuting attorney as necessary to carry out the
responsibilities of the office under RCW  71. 05. 330(2) and
71.05.340(1) (b) and 71.05.335. The prosecutor shall be provided access
to records regarding the coommtted person's treatnent and prognosis,
medi cati on, behavi or problens, and other records relevant to the issue
of whether treatnent less restrictive than inpatient treatnent is in
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the best interest of the commtted person or others. Information shal
be disclosed only after giving notice to the conmtted person and the
person's counsel.

(10) To appropriate | aw enforcenent agencies and to a person, when
the identity of the person is known to the public or private agency,
whose health and safety has been threatened, or who is known to have
been repeatedly harassed, by the patient. The person may designate a
representative to receive the disclosure. The disclosure shall be nmade
by the professional person in charge of the public or private agency or
his or her designee and shall include the dates of conmtnent,
adm ssion, discharge, or release, authorized or unauthorized absence
from the agency's facility, and only such other information that is
pertinent to the threat or harassment. The decision to disclose or not
shall not result in civil liability for the agency or its enpl oyees so
long as the decision was reached in good faith and w thout gross
negl i gence.

(11) To appropriate |law enforcenent agencies, upon request, al
necessary and relevant information in the event of a crisis or energent
situation that poses a significant and inmmnent risk to the public.
The decision to disclose or not shall not result in civil liability for
the nental health service provider or its enployees so long as the
deci sion was reached in good faith and w thout gross negligence.

(12) To the persons designated in RCW 71.05.425 for the purposes
described in that section.

(13) Cuvil liability and immunity for the rel ease of information
about a particular person who is conmmtted to the departnent under RCW
71.05.280(3) and 71.05.320(2)(c) after dismssal of a sex offense as
defined in RCW 9. 94A. 030, is governed by RCW 4. 24. 550.

(14) To a patient's next of kin, guardian, or conservator, if any,
in the event of death, as provided in RCW71. 05. 400.

(15) To the departnent of health for the purposes of determ ning
conpliance wth state or federal licensure, certification, or
registration rules or |aws. However, the information and records
obtai ned under this subsection are exenpt from public inspection and
copyi ng pursuant to chapter 42.17 RCW

The fact of adm ssion, as well as all records, files, evidence,
findings, or orders nade, prepared, collected, or nmaintained pursuant
to this chapter shall not be adm ssible as evidence in any | egal
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proceeding outside this chapter without the witten consent of the
person who was the subject of the proceeding except in a subsequent
crimnal prosecution of a person commtted pursuant to RCW 71. 05. 280( 3)
or 71.05.320(2)(c) on charges that were dism ssed pursuant to chapter
10. 77 RCWdue to inconpetency to stand trial or in a civil conmtnent
proceedi ng pursuant to chapter 71.09 RCW The records and files
mai ntained in any court proceeding pursuant to this chapter shall be
confidential and avail abl e subsequent to such proceedings only to the
person who was the subject of the proceeding or his or her attorney.
In addition, the court may order the subsequent rel ease or use of such
records or files only upon good cause shown if the court finds that
appropriate safeguards for strict confidentiality are and wll be
mai nt ai ned.

NEW SECTION. Sec. 6. (1) The departnent of social and health
services and the departnment of corrections shall develop a training
pl an for departnent enpl oyees, contractors, and necessary nental health
service providers and chem cal dependency treatnent providers covering
the information sharing processes for offenders with treatnent orders
and ternms of supervision in the conunity.

(2) The departnment of corrections and the departnent of social and
health services, together wth the Wshington association of
prosecuting attorneys shall develop a nodel for multidisciplinary case
managenent and rel ease planning of offenders classified as having high
resource needs in multiple service areas.

NEW SECTION. Sec. 7. The departnent of social and health services
shal |l assess the current and needed capacity for crisis response and
ongoi ng treatnment for persons in need of treatnment for nental disorders
and chem cal dependency. In addition to considering the demand for
persons with either a nental disorder or chem cal dependency, the
assessnment shall consider the demand for services for nentally ill
of fenders, and persons wth co-occurring disorders, nental disorders
caused by traumatic brain injury or denentia, and drug induced
psychosis. The departnent shall provide the appropriate commttees of
the legislature with its assessnent by Decenber 1, 2004.
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NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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