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SENATE BI LL 6328

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senators Deccio, Wnsley, Kline, Brown, Rasnussen and Franklin; by
request of I nsurance Comm ssioner

Read first time 01/16/2004. Referred to Conmttee on Health & Long-
Term Car e.

AN ACT Relating to establishing a supplenental malpractice
i nsurance program adding a new section to chapter 18.130 RCW adding
a new chapter to Title 48 RCW prescribing penalties; making an
appropriation; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context requires otherw se.

(1) "Board" neans the board of governors created under section 4 of
this act.

(2) "dainm nmeans a demand for paynent of a | oss caused by nedical
mal practi ce.

(a) Two or nore clains arising out of a single injury or incident
of medical mal practice is one claim

(b) A series of related incidents of nedical malpractice is one
claim

(3) "Caimant” nmeans a person filing a claimagainst a health care
provi der or health care facility.

(4) "Conm ssioner"” neans the insurance comr ssioner.

(5) "Departnment" neans the departnent of health.
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(6) "Health care facility" or "facility" nmeans a clinic, diagnostic
center, hospital, laboratory, nental health center, nursing hone,
office, surgical facility, treatnment facility, or simlar place where
a health care provider provides health care to patients.

(7) "Health care provider" or "provider" neans a health care
provi der as defined by RCW 48. 43. 005.

(8) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(9) "Medical malpractice" neans a negligent act, error, or om ssion
in providing or failing to provide professional health care services.

(10) "Progrant neans the suppl enental mal practice insurance program
created under section 2 of this act.

(11) "Retained limt" means the dollar anobunt of |oss retained by
a facility or provider. A provider or facility may finance claim
paynments that fall within a retained limt by self-insuring or buying
i nsurance froman insuring entity. Under this chapter, the anmount of
aretained limt neans:

(a) If the facility or provider bought insurance from an insuring
entity, the higher of:

(1) The retained limts required under section 13 of this act; or

(ii) Alternative higher Iimts of underlying coverage purchased by
the facility or provider; or

(b) If a provider or facility self-insured nedical malpractice
cl aims, the higher of:

(1) The retained limts required under section 13 of this act; or

(ii1) Alternative higher retained limts selected by a facility or
provider as part of its risk financing program

(12) "Tail coverage" neans extended reporting period coverage.

(13) "Underlying insurance" neans any liability insurance policy
that provides primary or excess liability insurance coverage for
medi cal mal practice cl ai ns.

NEW SECTION. Sec. 2. (1) A supplenental malpractice insurance
programis created to provide an excess |layer of liability coverage for
medi cal mal practice clainms. Subject to subsection (2) of this section,
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the program will pay clainms and rel ated defense costs on behalf of a
covered health care facility or provider if the claimis first nade
against the facility or provider:

(a) After 12:01 a.m on January 1, 2005; or

(b) The effective date of coverage under the program if l|ater than
12: 01 a.m on January 1, 2005.

(2) The programw || not pay clains:

(a) That the board excludes from coverage when it establishes
coverage specifications under section 5(1)(b) of this act;

(b) That fall within the applicable retained |limts, subject to
subsection (3) of this section;

(c) That exceed the [imts of liability coverage purchased by the
facility or provider as described in section 15 of this act;

(d) That result from a provider or enployee operating a notor
vehi cl e;

(e) That result from an intentional crime, as defined in RCW
7.69.020(1). This exclusion applies whether or not the crimnal
conduct is the basis for a nedical nmal practice claim

(f) Made agai nst an enpl oyee of a covered provider or facility if
t he enpl oyee:

(i) Acts outside the scope of his or her enploynent; or

(1i) Provides health care services wthout the collaboration,
direction, or supervision of a covered provider; or

(g0 Made against a partnership or professional corporation
organi zed by health care providers, if the board determnes that it is
not the primary purpose of the partnership or corporation to provide
the health care services. For the purposes of this subsection, if
fifty percent or nore of the partners, owners, or shareholders are
heal th care providers, the board nust determne that it is the entity's
primary purpose to provide health care services.

(3) If an aggregate limt of underlying insurance purchased from an
insuring entity is exhausted due to claim paynents, the program wl|
pay clainms that fall within the retained limt. This subsection does
not :

(a) Increase the limts of liability provided by the program or

(b) Apply to self-insurers qualified under section 11 of this act.

(4) The obligation of the program to pay related defense costs
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under subsection (1) of this section ends when the program pays the
applicable limt of liability purchased by the facility or provider.

(5 (a) To obtain coverage under the program for a nedica
mal practice claim a facility or provider nust provide docunentation to
t he program of the insurance or self-insurance programin effect at the
time the incident occurred and neet the other requirenents of this
chapter.

(b) Al medical malpractice liability insurance purchased by a
facility or provider that is applicable to a claim covered by the
program nmust be paid before the programw || provide coverage, even if
the insurance limts exceed the retained limts.

NEW SECTION. Sec. 3. (1) The program has the general corporate
powers and authority granted under the | aws of WAshington state.

(2) The programis not an insurer as defined in RCWA48.01. 050, and
is exenpt fromfiling:

(a) Fornms under RCW 48.18.100 and 48.18.103; and

(b) Rates, except as provided under section 19 of this act.

(3) The programis a separate and distinct legal entity. Liability
or a cause of action may not arise against the followng for any acts
or omssions nmade in good faith while performng their duties under
this chapter:

(a) The program or any nenber of the board,

(b) The comm ssioner, any of the conmmssioner's staff, or any
aut hori zed representative of the conm ssioner;

(c) The secretary of the departnent of health, any of the
departnent's staff, or any authorized representative of the secretary;

(d) Any person or entity, its agents, or enployees reporting data
requi red by sections 22, 23, and 24 of this act.

(4) The programis not a state agency.

(a) The state is not liable for any debts or obligations of the
program

(b) The legislature nmay appropriate noney at its discretion for
deposit into the program

(5) The programis exenpt from paynment of all fees and all taxes
levied by this state or any of its subdivisions, except taxes |evied on
real or personal property.

SB 6328 p. 4



A W DN

©O© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
29
30
31
32
33

35

(6) The program is not a nenber of the Wshington insurance
guaranty associ ati on under chapter 48.32 RCW The Washi ngton i nsurance
guaranty associ ation, Washington state, and any political subdivisions
of this state are not responsible for | osses sustained by the program

NEW SECTION. Sec. 4. A board of governors wll oversee the
operations of the program The managenent and operations of the
program are subject to the supervision and approval of the board.

(1) The conm ssioner and associ ati ons nmust appoint representatives
to the board within thirty days:

(a) After the effective date of this act; or

(b) A vacancy occurs on the board.

(2) The board nust conpri se:

(a) The conm ssioner or a designated representative enpl oyed by the
of fice of the insurance comm ssioner, who will serve as chairperson of
t he board;

(b) Three nenbers of the public appointed by the conmm ssioner for
staggered three-year ternmns;

(c) A person with relevant insurance or risk managenent experience
appoi nted by the comm ssioner for a three-year term

(d) A person selected by the Washi ngton state nedi cal association;
and

(e) A person selected by the Washi ngton state hospital association.

(3) The program may reinburse board nenbers for their actual
expenses to attend neetings, subject to per diem rates and rules
established by the office of financial managenent.

(4) The program nust reinburse the comm ssioner for any staff
services provided at the request of the board or the program

NEW SECTION. Sec. 5. (1) The board nust adopt a program plan of
operation within sixty days after the nenbers are appointed. The plan
of operation nust include:

(a) A schedule for neetings;

(b) Specifications for program coverage provisions, including but
not limted to:

(i) Types of clainms that the programw || not cover;

(1i) Limts of coverage available fromthe program
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(iii) Eligibility criteria for providers and facilities that want
to buy excess nedical mal practice coverage fromthe program

(iv) G rcunstances under which a retroactive date wll be applied
for injuries that occurred before 12:01 a.m on January 1, 2005; and

(v) Rules the programw Il follow when it provides tail coverage;

(c) Rules requiring a specific duration of tail coverage that nust
be offered by insuring entities and self-insurers who provide proof of
financial responsibility under section 11 of this act;

(d) Criteria under which the program may purchase reinsurance;

(e) A process that health care facilities and providers nmust follow
to buy coverage fromthe program

(f) A process for billing and collecting annual premuns from
facilities and providers who buy coverage fromthe program and

(g) Any other admnistrative activities or procedures needed to
establish and operate the program

(2) The plan of operation is subject to approval by the
conmmi ssioner before it takes effect.

(3) The board nmay anend the plan of operation as needed. Al
anendnents are subject to approval by the conm ssioner before they take
effect.

NEW SECTION. Sec. 6. (1) The board nust appoint an adm ni strator
to manage the program

(2) The adm nistrator may:

(a) Hre staff to operate the program or

(b) Contract for all or part of the services needed to operate the
program

(3) At least annually, each contractor nust report to the board.
The report mnust provide information on all expenses incurred and al
subcontracti ng arrangenents.

(4) The program nust pay for all admnistrative and contracted
services, subject to review and approval of the board.

NEW SECTION. Sec. 7. (1) The program nust charge an annual
premum to health care facilities and providers who decide to buy
excess nedical nmalpractice liability coverage from the program The
program nust use this noney to pay clains, admnistrative costs, and
ot her expenses of the program
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(2) In addition to authority granted under subsection (1) of this
section, the program may increase its surplus by issuing a capita
call. A capital call requires facilities and providers to pay a sum
in addition to the annual premum to be eligible to buy or renew
coverage fromthe program |If a facility or provider does not pay the
anount of a call, the program may not cancel coverage or deny benefits
of existing coverage that are in effect at the tinme of the capita
call. Before issuing a capital call, the program nust:

(a) Notify the conm ssioner at |east ninety days before the capital
call. This notice nust state the:

(1) Specific purpose or purposes of the capital call and the anount
of noney the program has budgeted for each stated purpose;

(ii) Total ampunt of noney the programintends to raise by issuing
the capital call

(iii1) Analytical and factual basis used by the programto determ ne
a capital call is the best option available to the programfor raising
capital; and

(iv) Alternative nmethod or nethods of raising capital the program
considered and the reasons the program rejected each alternative in
favor of the capital call

(b) Provide any additional information that the comm ssioner
determines is useful or necessary in evaluating the nerits of the
proposed capital call; and

(c) Receive approval of the comm ssioner for the capital call. The
comm ssioner may disapprove a capital call if he or she does not

believe it is in the best interest of the program its participating
facilities and providers, or the citizens of the state of WAshi ngton.
I n making this determ nation, the conmm ssioner nmay consider:

(1) The financial health of the program and the inpact on the
medi cal mal practi ce market pl ace;

(i1) The possible use of other neans to raise capital;

(ti1) The frequency of previous capital calls by the program

(iv) The effect of raising premuns instead of a capital call;

(v) The inpact on state revenue; and

(vi) Any other factor the conm ssioner decides is relevant.

(3) Al noney collected by the program belongs to the program

(4) The state investnent board nust:

(a) Manage the assets of the program
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(b) Invest program assets in a manner consistent with chapter 48. 13
RCW and

(c) Charge the program reasonabl e fees for services provided under
this section.

NEW SECTION. Sec. 8. (1) The program nust file an annual
statenent with the comm ssioner by March 1st of each year. The
statenment nust contain information about the program s transactions,
financial condition, and operations during the past cal endar year. The
comm ssioner may establish rules for the form and content of this
statenment. The statement nust:

(a) Be in the form and according to instructions adopted by the
nati onal association of insurance conmm ssioners for property and
casualty insurers; and

(b) I nclude any additional information requested by the
conm ssi oner.

(2) The program nust maintain its records according to the
accounting practices and procedures manual adopted by the national
associ ation of insurance conm ssioners.

(3) The program nust provide the conm ssioner with free access to
all the books, records, files, papers, and docunents that relate to the
operation of the program The comm ssioner may call, qualify, and
exam ne all persons having know edge of the program s operations.

(4) The conm ssioner may enter and examne the operation and
experience of the programat any tine.

(a) The comm ssioner nust examne the transactions, financial
condition, and operations of the program at |east once every three
years.

(b) The conm ssioner mnust conduct each examnation wusing the
procedures prescribed for insurance conpanies in chapter 48.03 RCW
The program nust reinburse the comm ssioner for the cost of each
exam nati on

NEW SECTION. Sec. 9. (1) A health care facility is eligible to
buy coverage fromthe programif the facility is |ocated in WAshi ngton
state; and

(a) I's licensed by Washington state; or

SB 6328 p. 8
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(b) Ends business operations after January 1, 2005, and needs to
buy tail coverage. The facility nust maintain financial responsibility
as required under section 11 of this act to buy tail coverage.

(2) A health care provider is eligible to buy coverage from the
program i f:

(a) The provider is licensed by and nmaintains a principal place of
practice in Washi ngton state;

(b) The provider's principal place of practice is Idaho or O egon;
and

(1) The provider is a resident of Washi ngton state,;

(1i) The provider is licensed in Washington state; and

(tit) The provider perforns procedures in an ldaho or O egon
facility. In this subsection, "ldaho or Oregon facility" neans a
facility located in ldaho or Owegon that is an affiliate of a
corporation organi zed under the | aws of WAshington state and mai nt ai ns:

(A) Its principal office in Washington state; and

(B) Afacility in Washington state that is covered by the program

(c) The provider retires or ceases business operations after
January 1, 2005, and needs to buy tail coverage. The provider nust
mai ntain financial responsibility as required under section 11 of this
act to buy tail coverage; or

(d) The provider neets the description in section 10(2) of this
act, but practices his or her profession outside the scope of the
exclusion. Coverage under the program applies only to clains arising
out of the practice of nmedicine that is outside the scope of the
exclusion in section 10(2) of this act.

NEW SECTION. Sec. 10. A health care facility or provider is not
eligible for coverage under the programif:

(1) The facility or provider:

(a) Has not provided proof of financial responsibility to the
program as required by section 11 of this act; or

(b) Does not neet the criteria established by the board to be
eligible for coverage by the program Any facility or provider denied
coverage by the program may appeal the decision to the board;

(2) The provider is a federal enployee or contractor covered under
the federal tort clains act and is acting within the scope of his or
her enpl oynment or contractual duties; or

p. 9 SB 6328
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(3) The health care facility is operated by state or federal
gover nment .

NEW SECTION. Sec. 11. To obtain coverage fromthe program each
eligible health care facility or provider nmust provide the programw th
proof of financial responsibility to pay nedical malpractice clains
that fall within the retained |limts. Fi nanci al responsibility nust
include the facility or provider and all officers, agents, and
enpl oyees while acting in the course and scope of their enploynent wth
the facility or provider. A facility or provider may establish proof
of financial responsibility by:

(1) Qualifying as a self-insurer under criteria established by the
board that will result in financial responsibility equivalent to the
retained imts established in section 13 of this act; or

(2) Buying nedical malpractice insurance in anmounts equal to the
retained limts listed in section 13 of this act from an insuring
entity accepted by the program

NEW SECTION. Sec. 12. (1) Each insuring entity or self-insurer
that provides nedical mal practice insurance to health care facilities
or providers in Washington state nust offer limts of coverage equal to
t hose specified under section 13 of this act.

(2) Each insuring entity or sel f-insurer t hat provi des
certification under section 13(1) of this act:

(a) Must provide nedical mal practice tail coverage that neets the
criteria established by the board under section 5(1)(c) of this act;

(b) May not cancel or nonrenew coverage unless the facility or
provider is given witten notice of:

(1) Fifteen days if coverage is canceled for nonpaynent of
prem uns; or

(1i) Nonety days if coverage is canceled or nonrenewed for any
reason other than nonpaynent of prem umns;

(c) Must provide the programw th the sane notice as required under
(b) of this subsection; and

(d) Must keep a copy of each notice issued under (c) of this
subsection for at least ten years fromthe date of mailing or delivery.

SB 6328 p. 10
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NEW SECTION. Sec. 13. (1) If a health care facility or provider
buys insurance to establish proof of financial responsibility, the
insuring entity that provides underlying coverage nust certify in
witing to the program that the facility or provider has nedical
mal practice coverage wth |imts of liability as specified in this
section. The limts set forth in this section apply to any joint
liability of a provider and his or her corporation or partnership.

(2) The mnimumretained limts of liability are:

(a) For health care providers:

(1) Two hundred fifty thousand dollars per claim and

(1i) Annual aggregate limts of seven hundred fifty thousand
dol | ars;

(b) For facilities with fewer than twenty-five enployees that do
not provide surgical services:

(1) Two hundred fifty thousand dollars per claim and

(1i) Annual aggregate limts of one mllion two hundred fifty
t housand dol | ars;

(c)(i) For hospitals with a capacity of |ess than one hundred beds:

(A) Five hundred thousand dollars per claim and

(B) Annual aggregate limts of five mllion dollars;

(1i) For hospitals with a capacity of one hundred or nore beds:

(A) Five hundred thousand dollars per claim and

(B) Annual aggregate limts of eight mllion dollars;

(d)(i) For health nmaintenance organizations that do not provide
hospi tal services:

(A) Five hundred thousand dollars per claim and

(B) Annual aggregate limts of five mllion dollars;

(i1i1) For health maintenance organizations that provide hospital
servi ces:

(A) Five hundred thousand dollars per claim and

(B) Annual aggregate limts of eight mllion dollars; and

(e) For all other types of health care facilities:

(1) Five hundred thousand dollars per claim and

(1i1) Annual aggregate limts of three mllion dollars.

(3) The program nust establish alternative rates for facilities or
provi ders who elect to maintain higher retained limts.

(4)(a) Retained limts of liability apply only to claimpaynents.
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Each insuring entity and self-insurer that provides certification under
subsection (1) of this section nmust pay defense costs as suppl enentary
paynent s.

(b) If a medical malpractice claimis |arge enough that the program
must make cl ai m paynments, the insuring entity or self-insurer and the
programw || share defense costs on a prorata basis based on the total
anount of clai mpaynents.

NEW SECTION. Sec. 14. Subject to the terns, conditions, and
exclusions of its contract with a facility or provider, an insuring
entity or self-insurer that provides certification under section 13(1)
of this act agrees to pay the follow ng costs:

(1) Attorney fees and other costs incurred in the settlenent or
def ense of any clains; and

(2) Any settlenent, arbitration award, or judgnent inposed agai nst
a facility or provider under this chapter up to the retained limts or
the limts of all available underlying insurance.

NEW SECTION. Sec. 15. (1) Subject to exclusions established by
the board, the limtations established in section 2 of this act, and
the retained limts agreed to by the facility or provider, the program

wll pay all sunms a covered facility or provider is legally obligated
to pay as damages up to the limts of liability purchased from the
program

(2) The coverage limts under this subsection are excess of the
retained imts.

(a) The basic limts of excess liability coverage under the program
for a health care provider, including providers who provide services in
a partnership or as part of a professional corporation, are:

(1) One mllion dollars per claim and

(1i) An annual aggregate limt of three mllion dollars.

(b) The basic limts of excess liability coverage for a health care
facility are:

(1) Two mllion dollars per claim and

(1i) An annual aggregate limt of six mllion dollars.

(3) In addition to the basic |imts described in subsection (2) of
this section, the programnust offer higher limts of coverage to those
providers and facilities that are willing to pay additional prem uns.

SB 6328 p. 12
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The board will determne the limts of liability available through the

program based on the |imts available in the voluntary nedical
mal practice i nsurance narket.
(4) Program coverage is always excess to the retained limts

provided by the facility or provider.

NEW SECTION. Sec. 16. From January 1, 2005, through Decenber 31
2005, the annual programpremumbilled to each participating facility
or provider will be determ ned by the comm ssioner based on:

(1) An analysis of rates and rating plans wused by nedical
mal practice insurers;

(2) dainms experience for nedical mal practice insurance; and

(3) Any other factors the conmm ssioner determ nes are rel evant.

NEW SECTION.  Sec. 17. Beginning January 1, 2006, program prem uns
charged to facilities and providers nust be based on the rates and
rating plans adopted by the board and accepted by the conm ssioner
under section 19 of this act.

(1) The board nust contract with an actuary experienced in
devel opi ng nmedi cal mal practice rates and rating plans to devel op annual
fundi ng esti mat es.

(2) By July 1st of each year, the actuary nust submt to the board
the classifications, rates, and rating plan the program will use to
determ ne premuns for the next cal endar year. The rates and rating
pl an nust consi der:

(a) Past and prospective |oss experience in Washington state for
experience periods acceptable to the conmm ssioner. If data from
Washi ngton state are not available or are not statistically credible,
the program nay use | oss experience fromthose states that are |ikely
to produce | oss experience simlar to that in Washi ngton state,;

(b) Past and prospective operati ng expenses;

(c) Past and prospective investnent incone;

(d) A contingency factor to protect the program from adverse | o0ss
devel opnent ; and

(e) Al other relevant factors within and outsi de Washi ngton state.

(3) The classifications, rates, and rating plan used to devel op
premuns for individual facilities and providers nust consider:

p. 13 SB 6328



© 00 N O Ol WDN P

N PR R R R R R R R
O © 0o ~NO O W DN - O

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(a) Past and prospective | oss and expense experience for different
types of nedical care offered by participating facilities or providers,
i ncl udi ng:

(i) The ampunt of surgery perfornmed by a facility or provider; and

(1i) The risk of diagnostic and therapeutic services provided or
procedures perforned,

(b) The bed capacity and occupancy rates in a health care facility;

(c) Differences in financial risk, if any, to the program if a
facility or provider is self-insured,;

(d) The risk factors for providers who are sem-retired or part-
ti me professionals;

(e) If a health care provider is a partnership or professional
corporation, the risk factors and past and prospective | oss and expense
experience of the partners and enpl oyees of that provider;

(f) If a provider's principal place of practice is Oegon or I|daho,
any differences in risk or expense to reflect the fact the provider's
practice is not |located in Washi ngton state,;

(g) Higher retained limts selected by a facility or provider; and

(h) Higher Iimts of liability coverage purchased fromthe program
by a facility or provider.

NEW SECTION. Sec. 18. The rating plan used by the program nust
i ncl ude experience and schedule rating plans. The program nust apply
these plans equitably to all facilities and providers.

(1) The experience rating plan:

(a) Must consider the past loss and |oss adjustnent expense
experience of a facility or an individual provider;

(b) May consider paid nedical nalpractice clains if the clains
result from negligence on the part of:

(i) Afacility;

(1i) A health care provider; or

(ti1) An enployee of a facility or health care provider; and

(c) May consider nedical nmal practice clains:

(i) Paid on behalf of a facility or provider by the program an
insuring entity, or a self-insurer; and

(ii1) Paid on behalf of a facility or provider before or after the
programis established.

(2) The schedul e rating plan nust consider the effect of:
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(a) Ri sk managenent prograns based on evi dence-based practices that
i nprove patient safety. Practices that have been identified and
recommended by governnmental and private organizations, including:

(i) The federal agency for health quality and research;

(1i) The federal institute of nedicine;

(tit) The joint commssion on accreditation of health care
or gani zati ons;

(1v) The national quality forum or

(v) Any other evidence-based program accepted by the board; and

(b) O her objective criteria approved by the board that is expected
to reduce either | osses or expenses incurred by the program

NEW SECTION. Sec. 19. (1) Before the rates and rating plans
described in sections 17 and 18 of this act becone effective, the
comm ssioner's staff nust independently evaluate the rates and rating
pl an and agree that:

(a) The rates and rating plan will result in premuns that are not
excessi ve, inadequate, or unfairly discrimnatory; and

(b) The annual funding estimate is actuarially sound.

(2) The program may collect the premuns that are in effect for the
previous year if the classifications, rates, and rating plan have not
been approved by the board and the conm ssioner by Septenber 30th. |If
new cl assifications, rates, and a rating plan are | ater approved, the
program nust collect or refund the balance of the premum from the
provider or facility.

(a) To collect or refund the premum the program may adjust any
out standing sem annual or quarterly install nment paynment s, i f
appl i cabl e.

(b) To save adm nistrative expenses, the program nay decide not to
col l ect, refund, or adjust for nom nal amounts of prem um

NEW SECTION. Sec. 20. Each facility or provider mnust pay an
annual premum to buy excess nedical nmalpractice coverage from the
program

(1) Facilities or providers may pay program prem uns annual ly, or
in semannual or quarterly installnents. Sem annual and quarterly
install ments nust include the prorated premum and a fee that covers
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unearned interest or investnent incone and admnistrative costs
i ncurred because the facility or provider has decided to pay premumin
i nstall nents.

(2) A facility or provider nust pay premuns to their selected
insuring entity within thirty days of the billing date. If the
insuring entity does not receive the premum due within thirty days,
coverage under the programends at 12:01 a.m on the thirty-first day.
The program and the insuring entity are not required to provide
addi tional notice of cancellation for nonpaynment of prem um

(3) An insuring entity nust bill and coll ect program prem uns the
sane way it collects premuns for wunderlying insurance or coverage
wthin the retained [imt. The insuring entity nust pay premumto the
programw thin twenty days after receipt froma facility or provider
(4) If the insuring entity does not pay premiumto the program on
time:

(a) The comm ssioner may suspend the certificate of authority,
charter, or license of the insuring entity until the premumis paid.

(b) The insuring entity or surplus |ines producer responsible for
the delinquency is liable for the premi umdue plus a penalty equal to
ten percent of the anmount of the overdue prem um

(5) A self-insurer nust pay premumto the program within thirty
days after the program sends the self-insurer a premumbill. [If the
program does not receive the premumdue within thirty days, coverage
under the program ends at 12:01 a.m on the thirty-first day. The
program is not required to provide additional notice of cancellation
for nonpaynent of prem um

NEW SECTION. Sec. 21. (1)(a) To encourage pronpt paynent of
clainms and control defense costs, a facility or provider may not reject
any settlenent agreed upon between a cl ai mant and:

(1) The program or

(i1) Aninsuring entity or self-insurer that provides certification
under section 13 of this act.

(b) If a facility or provider feels a claimpaid under (a) of this
subsection was wthout nerit and the paynent results in a higher
prem um charge through application of the experience rating plan, the
provider or facility may appeal to the board for reconsideration of the
prem umincrease. In evaluating the appeal, the board nust consider:
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(1) The nerits of the claim and the |ikelihood the program woul d
prevail at trial;

(1i) Actual claim paynents and defense costs incurred by the
program

(ti1) The estimted cost of defense for a particular claim and

(i1v) The likelihood further negotiation or litigation would result
in lower paynents for claimand defense costs by the program

(2) A provider or facility, the program an insuring entity, or a
self-insurer that provides nedical nal practice coverage may voluntarily
make paynents for nedical expenses prior to any determ nation of fault.
These paynents:

(a) Are not an adm ssion of fault;

(b) Are not adm ssible as evidence of fault in a formal or infornmal
| egal proceeding;

(c) WIIl be deducted from any judgnent, settlenent, or arbitration
awar d; and

(d) WIIl not be repaid by the clainmant regardl ess of the anpunt of
j udgnent, settlenent, or award.

(3) Subsection (2) of this section does not restrict a right of
contribution or indemity under the | aws of WAshington state.

NEW SECTION. Sec. 22. (1) Each insuring entity or self-insurer
that provides nedical nmalpractice coverage to a facility or provider
covered by the programnust notify the programif it establishes a |oss
reserve for a claim that exceeds one hundred twenty-five thousand
dol | ars.

(2) Each facility or provider that is self-insured nust notify the
program if a claim is nade that exceeds one hundred twenty-five
t housand dol | ars.

(3) Notices required under subsections (1) and (2) of this section
must be sent by certified mail to the programw thin ten working days
after the date:

(a) The loss reserve is established; or

(b) The facility or provider is notified of the claim

(4) Notices and all related conmunications and correspondence
provi ded under this section are confidential and are not available to
any person or any public or private agency.
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(5 The program may elect to participate in the defense of a
facility or provider. |[If the programhas the right but not the duty to
defend and decides to participate in the defense the programwl|:

(a) Pay its expenses; and

(b) Not contribute to the expenses of the facility, provider,
insuring entity, or self-insurer until the applicable retained limt
has been pai d.

NEW SECTION. Sec. 23. (1) Beginning on Mrch 1, 2005, every
insuring entity or self-insurer that provides mnedical malpractice
insurance to any facility or provider in Washington state nust report
to the conm ssioner by the 1st of each nonth any claim related to
medi cal mal practice, if the claimresulted in a final

(a) Judgnent in any anount;

(b) Settlenent in any anount; or

(c) Disposition of a nedical malpractice claim resulting in no
i ndemmi ty paynment on behal f of an insured.

(2) If aclaimis not reported by an entity listed in subsection
(1) of this section, the facility or provider nust report the claimto
t he conm ssi oner.

(a) Reports wunder this subsection nust be filed wth the
comm ssioner wwthin thirty days after the claimis resolved.

(b) If a facility or provider violates the requirenments of this
subsection, the facility or provider license is subject to a fine or
di sciplinary action by the departnent.

(3) The reporting requirenents under this section apply to all:

(a) Insuring entities and self-insurers; and

(b) Providers and facilities, regardless of whether they buy
coverage fromthe program

(4) The conm ssioner may i npose a fine of two hundred fifty dollars
per day per case against any insuring entity or surplus |lines producer
that violates the requirements of this subsection. The total fine per
case may not exceed ten thousand dol | ars.

(5) The comm ssioner will provide the departnment with electronic
access to all information received under this section related to
licensed facilities and providers.
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NEW SECTION. Sec. 24. The reports required under section 23 of
this act nust contain the following data in a form prescribed by the
conm ssi oner:

(1) The health care provider's nane, address, provider professional
i cense nunber, and type of nedical specialty for which the provider is
i nsur ed;

(2) The provider or facility policy nunber or nunbers;

(3) The nane of the facility, if any, and the |location within the
facility where the injury occurred,

(4) The date of the |oss;

(5) The date the claimwas reported to the insuring entity, self-
insurer, facility, or provider;

(6) The nane and address of the clainmant. This information is
confidential and exenpt from public disclosure, but may be discl osed:

(a) Publicly, if the claimnt provides witten consent;

(b) To the departnent at any tine; or

(c) To the conm ssioner at any tine for purpose of identifying
mul tiple or duplicate clains arising out of the same occurrence;

(7) The date of suit, if filed,;

(8) The claimant's age and sex;

(9) The nanes, and professional |icense nunbers if applicable, of
all defendants involved in the claim

(10) Specific information about the judgnment or settlenent
i ncl udi ng:

(a) The date and anmount of any judgnment or settlenent;

(b) Whether the settlenent:

(1) Was the result of an arbitration, judgnent, or nediation; and

(ii1) Cccurred before or after trial;

(c) An item zation of:

(1) Econom c damages, such as incurred and anticipated nedical
expense and | ost wages;

(11) Noneconom c danmages;

(1i1) The loss adjustnent expense paid to defense counsel; and

(tv) Al other paid allocated | oss adjustnment expense;

(d) If there is no judgnent or settlenent:

(1) The date and reason for final disposition; and

(1i) The date the claimwas closed; and

(e) Any other information required by the conm ssioner;
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(11) A summary of the occurrence that created the claim which nust
i ncl ude:

(a) The final diagnosis for which the patient sought or received
treatnment, including the actual condition of the patient;

(b) A description of any m sdi agnosis nmade by the provider of the
actual condition of the patient;

(c) The operation, diagnostic, or treatnent procedure that caused
the injury;

(d) A description of the principal injury that led to the claim
and

(e) The safety managenent steps the facility or provider has taken
to make simlar occurrences or injuries less likely in the future; and

(12) Any other information required by the comm ssioner, by rule,
that hel ps the conm ssioner or departnent analyze and evaluate the
nature, causes, location, <cost, and danmages involved in nedical
mal practi ce cases.

NEW SECTION. Sec. 25. The conm ssioner nmnust prepare aggregate
statistical summaries of closed clains based on calendar year data
subm tted under section 23 of this act.

(1) At a mninmum data nust be sorted by calendar year and
cal endar —acci dent year. The comm ssioner nay also decide to display
data in other ways.

(2) The summaries nust be available by March 31st of each year

NEW SECTION. Sec. 26. Beginning in 2006, the conm ssioner nust
prepare an annual report by June 30th that summari zes and anal yzes t he
closed claimreports for nedical malpractice filed under section 23 of
this act and the annual financial reports filed by insurers witing
medi cal mal practice insurance in this state. The report nust include:

(1) An analysis of closed claimreports of prior years for which
data are coll ected and show.

(a) Trends in the frequency and severity of clains paynents;

(b) An item zation of econom ¢ and noneconom ¢ danages;

(c) The types of nedical nmalpractice for which clains have been
pai d; and

(d) Any other information the conmm ssioner determnes illustrates
trends in closed clains;
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(2) An analysis of the nedical malpractice insurance market in
Washi ngton state, including:

(a) An analysis of the financial reports of the insurers with a
conbi ned nmar ket share of at |east ninety percent of net witten nedical
mal practice premumin Washington state for the prior cal endar year;

(b) Aloss ratio analysis of nedical mal practice insurance witten
i n Washi ngton state; and

(c) A profitability analysis of each insurer witing nedical
mal practice insurance;

(3) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant;

(4) A summary of the rate filings for nedical nmal practice that have
been approved by the comm ssioner for the prior calendar vyear,
including an analysis of the trend of direct and incurred |osses as
conpared to prior years;

(5) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due; and

(6) The commi ssioner may adopt rules that require persons and
entities required to report under section 23 of this act to report data
related to:

(a) The frequency and severity of open clains for the reporting
peri od;

(b) The ampunts reserved for incurred clains;

(c) Changes in reserves fromthe previous reporting period;

(d) Any other information that helps the conm ssioner nonitor
| osses and clains developnent in the Wshington state nedica
mal practice insurance market; and

(e) Any additional information requested by the departnent or the
boar d.

NEW SECTION.  Sec. 27. The comm ssioner may adopt all rul es needed
to inplenment this chapter.

NEW SECTION. Sec. 28. Sections 1 through 27 of this act
constitute a new chapter in Title 48 RCW
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NEW SECTION. Sec. 29. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) As used in this section:

(a) "dain has the sane neaning as section 1(2) of this act.

(b) "Health <care professional™ nmeans a person engaged in a
profession listed in RCW 18. 130. 040.

(c) "Supplenental nmalpractice insurance progranf has the sane
meani ng as section 1(10) of this act.

(2) The departnment mnust provide the program with any available
informati on needed to set premuns, including data on hospital bed
capacity and occupancy rates.

(3) The departnment nust thoroughly investigate a health care
prof essional if:

(a) A health care professional has three clains paid within the
nost recent five-year period; and

(b) The total indemity paynent for each claimwas fifty thousand
dol l ars or nore.

(4) The departnment nay adopt any rules needed to inplenent this
section.

NEW SECTION. Sec. 30. The sumof ten mllion dollars, or as nuch
thereof as may be necessary, is appropriated for the biennium ending
June 30, 2005, from the health services account to the departnent of
health to:

(1) Provide capital and surplus to the supplenental malpractice
i nsurance program and

(2) Pay admnistrative expenses incurred to establish the
suppl enental nal practice i nsurance program

NEW SECTION. Sec. 31. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 32. This act is necessary for the immedi ate
preservation of the public peace, health, or safety, or support of the

SB 6328 p. 22



1
2

state governnent and its existing public institutions,
i mredi atel y.
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and t akes effect
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