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S-3456.1

SENATE BI LL 6176

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session
By Senators Eide, Schm dt, Poul sen and Kohl - \Wel | es

Read first tinme 01/14/2004. Referred to Commttee on Technol ogy &
Comruni cat i ons.

AN ACT Relating to commercial electronic mail; anending RCW
19.190. 010, 19.190.020, 19.190.030, and 19.190. 040; addi ng new sections
to chapter 19.190 RCW prescribing penalties; and providing an
effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.190.010 and 2003 ¢ 137 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Assist the transm ssion” neans actions taken by a person to
provi de substantial assistance or support which enabl es any person to
fornul ate, conpose, send, originate, initiate, or transmt a comerci al
el ectronic mail nessage or a commercial electronic text nessage when
t he person providing the assistance knows or consciously avoi ds know ng
that the initiator of the commercial electronic mail nessage or the
comrercial electronic text nessage i s engaged, or intends to engage, in
any practice that violates the consunmer protection act.

(2) "Comrercial electronic nmail nessage" neans an el ectronic nail
message sent for the purpose of pronoting real property, goods, or
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services for sale or |ease. It does not nean an electronic mail
message to which an interactive conputer service provider has attached
an advertisenent in exchange for free use of an electronic mail
account, when the sender has agreed to such an arrangenent.

(3) "Commercial electronic text nessage"” neans an el ectronic text
message sent to pronote real property, goods, or services for sale or
| ease.

(4) "Direct consent” neans that the recipient has expressly
consented to receive electronic mil from the sender, either in
response to a clear and conspicuous request to consent or at the
recipient's own initiative.

(5) "Electronic mail" or "e-mail" neans an el ectroni c nessage that
iSs sent to an electronic nmail address and transmtted between two or
nore telecomunications devices, conputers, or electronic devices
capabl e of receiving electronic nessages, whether or not the nessage is
converted to hard copy format after receipt or is viewed upon

transm ssion or stored for later retrieval. "Electronic nmil" or
"e-mail" includes electronic nessages that are transmtted through a
local, regional, or global conputer network.

(6) "Electronic mil address" neans a destination, commonly

expressed as a string of characters, to which electronic mail may be
sent or delivered.

((65))) (7) "Electronic text nessage"” neans a text nessage sent to
a cellular tel ephone or pager equipped with short nessage service or
any simlar capability, whether the nessage is initiated as a short
nmessage service nessage or as an electronic mail nessage.

((66))) (8) "Initiate" neans to transmt or cause to be transmtted
a commercial electronic mail nessage or assist in the transm ssion of
a commercial electronic mail nessage by providing electronic mail
addresses where the electronic mail nessage may be sent, but does not
include the routine transm ssion of comrercial electronic mail through
the network or system of a telecomunications utility or interactive
service provider through its network or system

(9) "Initiate the transmssion" refers to the action by the
original sender of an electronic mail nessage or an electronic text
message, not to the action by any intervening interactive conputer
service or wireless network that may handle or retransmt the nessage,
unl ess such intervening interactive conputer service assists in the
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transm ssion of an electronic mil nessage when it knows, or
consci ously avoids know ng, that the person initiating the transm ssion
is engaged, or intends to engage, in any act or practice that violates
t he consuner protection act.

((6A)) (10) "Interactive conputer service" nmeans any information
service, system or access software provider that provides or enables

conputer access by multiple users to a conputer server, including
specifically a service or systemthat provides access to the internet
and such systens operated or services offered by libraries or

educational institutions.

((8))) (11) "Internet domain nanme" refers to a globally unique,
hi erarchical reference to an internet host or service, assigned through
centralized internet namng authorities, conprising a series of
character strings separated by periods, with the right-nost string
specifying the top of the hierarchy.

((69Y)) (12) "Person" neans a person, corporation, partnership, or
associ ati on.

(13) "Preexisting or current business relationship," as used in
connection with the sending of a comercial electronic nmail nessage,
neans that the recipient has nade an inquiry and has provided his or
her electronic mail address, or had nade an application, purchase, or
transaction, with or wthout consideration, regarding products or
services offered by the sender.

Commercial electronic mail sent pursuant to the exenption provided
for a preexisting or current business relationship shall provide the
recipient of the comercial electronic nail with the ability to "opt-
out" from receiving further commercial electronic nail by calling a
toll-free tel ephone nunber or by sending an "unsubscribe" electronic
mai |l nmessage to the sender offering the products or services in the
comercial electronic nail nessage. This opt-out provision does not
apply to recipients who are receiving free electronic mail service with
regard to commercial electronic mail nessages sent by the interactive
conputer service.

(14) "Recipient" neans the addressee of an unsolicited conmerci al

electronic mail nessage. | f an addressee of an unsolicited comercial
electronic mail message has one or nore electronic mail addresses to
which unsolicited commercial electronic mail is sent, the addressee
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shall be deened to be a separate recipient for each electronic mai
address to which the electronic mail is sent.

(15) "Unsolicited commercial electronic nail nessage” neans
comercial electronic mail sent to a recipient who neets both of the
followng criteria:

(a) The recipient has not provided direct consent to receive
comercial electronic nmail fromthe sender;

(b) The recipient does not have a preexisting or current business
relationship, as defined in this section, wwth the sender pronoting the
| ease, sale, rental, qgift offer, or other disposition of any property,
goods, services, or extension of credit.

(16) "Washington electronic mail address"” or "Washington e-mai
address" neans any of the foll ow ng:

(a) An electronic nail address furnished by an interactive service
provider that sends bills for furnishing and nmaintaining that
electronic mail address to a mailing address in this state.

(b) An electronic nmail address furnished to a resident of this
state.

Sec. 2. RCW19.190.020 and 1999 c 289 s 2 are each anended to read
as follows:

(1) No person may initiate the transm ssion, conspire wth another
toinitiate the transm ssion, or assist the transm ssion, of ((a&)) an
unsolicited comrercial electronic mail nmessage froma conputer |ocated
in Washington or to an electronic mail address that the sender knows,
or has reason to know, is held by a Washi ngton resident that:

(a) Uses a third party's internet domain nane w thout perm ssion of
the third party, or otherwi se m srepresents or obscures any information
inidentifying the point of origin or the transm ssion path of ((&)) an
unsolicited comrercial electronic nail nessage; ((eF))

(b) Contains false or msleading information in the subject |ine_

(c) Has a subject line that a person knows would be likely to
mslead a recipient, acting reasonably under the circunstances, about
a material fact regarding the contents or subject matter of the
nessage.

(2) For purposes of this section, a person knows that the intended
recipient of ((&)) an unsolicited comrercial electronic mail nessage is
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a Washington resident if that information is avail able, upon request,
from the registrant of the internet domain nane contained in the
recipient's electronic mail address.

Sec. 3. RCW19.190.030 and 1999 c 289 s 3 are each anended to read
as follows:

(1) It is a violation of the consunmer protection act, chapter 19.86
RCW to conspire with another person to initiate the transm ssion or to
initiate the transmssion of ((&)) an unsolicited comrercial electronic
mai | nessage that:

(a) Uses a third party's internet domain nane w thout perm ssion of
the third party, or otherwi se m srepresents or obscures any information
inidentifying the point of origin or the transm ssion path of ((&)) an
unsolicited comrercial electronic nail nessage; ((eF))

(b) Contains false or msleading information in the subject |ine_

(c) Has a subject line that a person knows would be likely to
mslead a recipient, acting reasonably under the circunstances, about
a material fact regarding the contents or subject matter of the
nessage.

(2) It is a violation of the consuner protection act, chapter 19.86
RCW to assist in the transmssion of ((&)) an unsolicited conmerci al
electronic nmail nessage, when the person providing the assistance
knows, or consciously avoids knowing, that the initiator of the
unsolicited commercial electronic mail nessage is engaged, or intends
to engage, in any act or practice that violates the consunmer protection
act .

(3) The legislature finds that the practices covered by this
chapter are matters vitally affecting the public interest for the
pur pose of applying the consunmer protection act, chapter 19.86 RCW A
violation of this chapter is not reasonable in relation to the
devel opnent and preservation of business and is an unfair or deceptive
act in trade or commerce and an unfair nmethod of conpetition for the
pur pose of applying the consuner protection act, chapter 19.86 RCW

Sec. 4. RCW19.190.040 and 2003 ¢ 137 s 5 are each anmended to read
as foll ows:
(1) In addition to any other renmedies provided by this section or
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by any other provisions of law, the recipient of unsolicited comerci al
electronic mail transmtted in violation of this section or an
interactive conputer service may bring an action against a person that
violates any provision of this section to recover damages.

(a) Damages to the recipient of ((a)) an unsolicited comrerci al
electronic mail nessage ((er—a—cormrerecial—electronie—text—ressage))
sent in violation of this chapter are ((#H—ve—hundred)) one thousand
dollars, up to one mllion dollars per incident, or actual danages,
whi chever is greater.

((2r)) (b) Danmmges to an interactive conputer service resulting
froma violation of this chapter are one thousand dollars, or actua
damages, whichever is greater

(c) Damages to the recipient of a comercial electronic text
nessage sent in violation of this chapter are five hundred dollars, or
actual danmmges, whichever is greater.

(d) The recipient or an interactive conputer service, if the
prevailing plaintiff, nay also recover reasonable attorneys' fees and
costs.

(2) 1f the court finds that the defendant established and
inplenmented, wth due care, practices and procedures reasonably
designed to effectively prevent unsolicited conmercial electronic nail
that are in violation of this section, the court shall reduce the
danages recoverabl e under subsection (1) of this section to a maxi num
of one hundred dollars for each unsolicited commercial electronic mail,
or a maxi num of one hundred thousand dollars per incident.

NEW SECTION. Sec. 5. A new section is added to chapter 19.190 RCW
to read as foll ows:

(1) Notw thstandi ng any other provisions of |law, a person may not
do any of the follow ng:

(a) Initiate or advertise in unsolicited comercial electronic nai
from Washi ngton or advertise in unsolicited electronic mail sent from
Washi ngt on;

(b) Initiate or advertise in unsolicited comercial electronic nai
to a Washington electronic mail address, or advertise in unsolicited
commercial electronic mil sent to a Wshington electronic nail
addr ess.
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(2) The provisions of this section are severable. |f any provision
of this section or its application is held invalid, that invalidity
shall not affect any other provision or application that can be given
effect without the invalid provision or application.

NEW SECTION. Sec. 6. A new section is added to chapter 19.190 RCW
to read as foll ows:

(1) It is unlawful for any person to collect electronic mail
addresses posted on the internet if the purpose of the collection is
for the electronic mail addresses to be used to do either of the
fol | ow ng:

(a) Initiate or advertise in unsolicited comercial electronic nai
from Washi ngton, or advertise in unsolicited comrercial electronic nai
sent from Washi ngton;

(b) Initiate or advertise in unsolicited comercial electronic nai
to a Washington electronic mail address, or advertise in unsolicited
commercial electronic mil sent to a Wshington electronic nail
addr ess.

(2) It is unlawmful for any person to use an electronic mail address
obtai ned by using automated neans based on a conbination of nanes,
letters, or nunbers to do either of the follow ng:

(a) Initiate or advertise in unsolicited comercial electronic nai
from Washi ngton, or advertise in an unsolicited comrercial electronic
mai | sent from WAshi ngt on

(b) Initiate or advertise in unsolicited comercial electronic nai
to a Washington electronic mail address, or advertise in an unsolicited
commercial electronic mil sent to a Wshington electronic nail
addr ess.

(3) It is unlawful for any person to use scripts or other automated
means to register for nultiple electronic mail accounts fromwhich to
do, or to enable another person to do, either of the follow ng:

(a) Initiate or advertise in unsolicited comercial electronic nai
from Washi ngton, or advertise in an unsolicited comrercial electronic
mai | sent from WAshi ngt on

(b) Initiate or advertise in unsolicited comercial electronic nai
to a Washington el ectronic mail address, or advertise in an unsolicited
commercial electronic mil sent to a Wshington electronic nuil
addr ess.
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NEW SECTION. Sec. 7. A new section is added to chapter 19.190 RCW
to read as foll ows:

(1) For purposes of this section, the followng words have the
fol | ow ng neani ngs:

(a) "Electronic mail advertisenent”" nmeans any electronic nmail
message, the principal purpose of which is to pronote, directly or
indirectly, the sale or other distribution of goods or services to the

recipient.
(b) "Unsolicited electronic mail advertisenent” neans any
electronic mail advertisenent that neets both of the follow ng

requi renents:

(i) It is addressed to a recipient with whomthe initiator does not
have an exi sting business or personal relationship.

(i) It is not sent at the request of or with the express consent
of the recipient.

(c) "Initiation" of an unsolicited electronic mail advertisenment
refers to the action by the initial sender of the electronic nai
adverti senent. It does not refer to the actions of any intervening

el ectronic mail service provider that may handle or retransmt the
el ectroni ¢ nessage.

(d) "Registered user"” neans any individual, corporation, or other
entity that maintains an electronic mail address wth an electronic
mai | service provider.

(2) No registered user of an interactive conputer service shall use
or cause to be used that service's equipnent |located in this state in
violation of that electronic mail service's policy prohibiting or
restricting the use of its service or equipnment for the initiation of
unsolicited electronic mail advertisenents.

(3) No individual, corporation, or other entity shall use or cause
to be used, by initiating an unsolicited electronic mail advertisenent,
an interactive conputer service located in this state in violation of
that service's policy prohibiting or restricting the use of its
equi pnent to deliver unsolicited electronic mail advertisenents to its
regi stered users.

(4) An interactive conputer service shall not be required to create
a policy prohibiting or restricting the use of its equipnment for the
initiation or delivery of unsolicited electronic mail advertisenents.
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(5) Nothing in this section shall be construed to limt or restrict
the rights of an interactive conputer service under section 230(c)(1)
of Title 47 of the United States Code, or any decision of an
interactive conputer service to permt or to restrict access to or use
of its system or any exercise of its editorial function.

(6)(a) In addition to any other action avail able under |aw, any
interactive conputer service whose policy on unsolicited electronic
mai | advertisenents is violated as provided in this section may bring
a civil action to recover the actual nonetary |oss suffered by that
service by reason of that violation, or damages of fifty dollars for
each electronic mail nessage initiated or delivered in violation of
this section, up to a maxi nrum of twenty-five thousand dol |l ars per day,
whi chever anpbunt is greater.

(b) I'n any action brought pursuant to (a) of this subsection, the
court may award reasonable attorneys' fees to a prevailing party.

(c)(i) I'n any action brought pursuant to (a) of this subsection
the interactive conputer service shall be required to establish as an
el enent of its cause of action that prior to the alleged violation, the
def endant had actual notice of both of the foll ow ng:

(A) The interactive conputer service's policy on wunsolicited
el ectronic mail adverti sing;

(B) The fact that the defendant's wunsolicited electronic nmail
adverti senments woul d use or cause to be used the interactive conputer
service's equipnment located in this state.

(it) I'n this regard, the legislature finds that with rapid advances
in internet technol ogy, and electronic mail technology in particular,
interactive conputer services are already experinenting with enbeddi ng
policy statenents directly into the software running on the conputers
used to provide electronic mail services in a manner that displays the
policy statenents every tinme an electronic mail delivery is requested.
Wiile the state of the technol ogy does not support such a finding at
present, the legislature believes that, in a given case at sone future
date, a showing that notice was supplied via electronic neans between
t he sendi ng and receiving conputers could be held to constitute actual
notice to the sender for purposes of this subsection (6)(c)(ii).

(d)(i) An interactive conputer service who has brought an action
against a party for a violation subject to RCW19. 190. 030 or 19. 190. 040
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shall not bring an action against that party under this section for the
sanme unsolicited comercial electronic mail advertisenent.

(1i) An interactive conputer service who has brought an action
against a party for a violation of this section shall not bring an
action against that party under RCW 19.190.030 or 19.190.040 for the
sanme unsolicited comercial electronic mail advertisenent.

(7) A cause of action that is in existence before the effective
date of this act shall not be affected by this act, but shall instead
be governed by the law that was in effect at the tinme the cause of
action arose.

NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. This act takes effect July 1, 2004.

~-- END ---
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