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S-3679.1

SENATE BI LL 6158

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session
By Senators Prentice, Benton and Wnsl ey

Read first tine 01/14/2004. Referred to Committee on Financial
Services, Insurance & Housi ng.

AN ACT Relating to the WAshington insurance guarantee associ ation
act; and anending RCW 48.32.010, 48.32.020, 48.32.030, 48.32.040,
48. 32. 050, 48.32.060, and 48. 32. 145.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.32.010 and 1971 ex.s. ¢ 265 s 1 are each anended to
read as foll ows:

The purpose of this chapter is to provide a nechanism for the
paynent of covered clai ns ((unrder—eertarn—t+hsurance—polietes)) to avoid
excessive delay in paynent and to avoid financial loss to claimnts or
pol i cyhol ders under certain policies of insurance covered by the scope

of this chapter because of the insolvency of an insurer, to assist in

t he detection and prevention of insurer insolvencies, and to provide an
association to assess the cost of such protection anong insurers.

Sec. 2. RCW48.32.020 and 1987 ¢ 185 s 29 are each anmended to read
as follows:

This chapter shall apply to all kinds of direct insurance, except
life, title, surety, disability, credit, nortgage guaranty, workers
conpensati on, and ocean narine ((+nasuranee)). For the purposes of this
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section, "workers' conpensation" nmeans industrial insurance as defi ned
in Title 51 RCW but does not include |ongshore and harbor workers
conpensation act insurance as defined in 33 U.S.C. Sec. 901 et seq.

Sec. 3. RCW 48.32.030 and 1975-'76 2nd ex.s. ¢ 109 s 3 are each
anmended to read as foll ows:

As used in this chapter:

(1) "Account"” neans one of the ((+we)) three accounts created in
RCW 48. 32. 040 as now or hereafter anended.

(2) "Association" neans the Washington Insurance (Quaranty
Associ ation created in RCW48. 32. 040.

(3) "Conm ssioner"” neans the insurance comm ssioner of this state.

(4) (@) "Covered claim neans, except under (b) of this subsection,
an unpaid claim including one for unearned prem uns, which arises out
of and is wthin the coverage of an insurance policy to which this
chapter applies issued by an insurer, if such insurer beconmes an
insolvent insurer after the first day of April, 1971 and (())) (i)
the claimant or insured is a resident of this state at the tine of the
insured event; or ((fb)y)) (ii) the property fromwhich the claimarises
is permanently located in this state. "Covered claint shall not
i nclude any anmount due any reinsurer, insurer, insurance pool, or
underwriting association, as subrogation recoveries or otherw se:
PROVI DED, That a claim for any such anpbunt asserted against a person
insured under a policy issued by an insurer which has becone an
i nsolvent insurer, which, if it were not a claimby or for the benefit
of a reinsurer, insurer, insurance pool, or underwiting association,
woul d be a "covered claint may be filed directly wwth the receiver of
the insolvent insurer, but in no event may any such claimbe asserted
in any | egal action against the insured of such insolvent insurer. In
addition, "covered claim shall not include any claimfiled with the
associ ati on subsequent to the final date set by the court for the
filing of clains against the liquidator or receiver of an insolvent
i nsurer.

(b) For longshore and harbor workers' insurance, a "covered clainf
neans an unpaid claim excluding one for wunearned premuns, for
benefits due an injured worker under the provisions of the |ongshore
and harbor workers' conpensation act as defined in 33 U S.C. Sec. 901
et seq. which is within the scope of coverage provided under an
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insurance policy to which this chapter applies issued by an insurer
for any insurer insolvency occurring after the first day of January
2004 and (i) the worksite from which the injury occurred was within
this state or on the navigable waters within or imediately offshore of
this state, or (ii) the worksite from which the injury occurred is
outside this state but for which the insured was provided insurance
coverage under a policy of |ongshore and harbor workers' conpensation
act insurance issued for a business located within this state.
"Covered claint does not include any anmpunt due any insurer, reinsurer,
i nsurance pool, or underwiting association, as subrogation recoveries
or otherw se.

(5) "Insolvent insurer"” neans an insurer (a) authorized to transact
insurance in this state either at the tinme the policy was issued or
when the insured event occurred and (b) determ ned to be insolvent and
ordered liquidated by a court of conpetent jurisdiction, and which
adj udi cati on was subsequent to the first day of April((s+)) 1971, or in
the case of an insurer authorized to transact |ongshore and harbor
wor kers' conpensation act insurance, any insolvency occurring after
January 1, 2004.

(6) "Menber insurer” neans any person who (a) wites any kind of
i nsurance to which this chapter applies under RCW 48. 32. 020, i ncl udi ng
t he exchange of reciprocal or interinsurance contracts, and (b) hol ds
a certificate of authority to transact insurance in this state.

(7) "Net direct witten premuns" mneans direct gross prem uns
witten in this state on insurance policies to which this chapter
applies, less return prem uns thereon and dividends paid or credited to

policyhol ders on such direct business. "Net direct witten prem uns”
does not include prem uns on contracts between insurers or reinsurers.
(8) "Person" neans any individual, corporation, partnership,

associ ation, or voluntary organization.

Sec. 4. RCW 48.32.040 and 1975-'76 2nd ex.s. ¢ 109 s 4 are each
anmended to read as foll ows:

There is hereby created a nonprofit unincorporated |legal entity to
be known as the Wshington |Insurance Guaranty Association. Al
insurers defined as nenber insurers in RCW 48.32.030(6) as now or
hereafter amended shall be and remain nenbers of the association as a
condition of their authority to transact insurance in this state. The
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association shall perform its functions under a plan of operation
establi shed and approved under RCW 48.32.070 and shall exercise its
powers through a board of directors established under RCW 48. 32. 050 as

now or hereafter anended. For purposes of admnistration and
assessnment, the association shall be divided into ((twe)) three
separate accounts: (1) The autonobile insurance account; (2) the

account for |l ongshore and harbor workers' conpensation act insurance;
and ((2»)) (3) the account for all other insurance to which this
chapter applies.

Sec. 5. RCW 48.32.050 and 1975-'76 2nd ex.s. ¢ 109 s 5 are each
anmended to read as foll ows:

(1) The board of directors of the association shall consist of not
|l ess than five nor nore than nine persons serving terns as established
in the plan of operation. The nenbers of the board shall be selected
by nmenber insurers subject to the approval of the conmm ssioner.
Vacanci es on the board shall be filled for the remaining period of the
termby a mgjority vote of the remaining board nenbers, subject to the
approval of the comm ssioner.

(2) In approving selections to the board, the conm ssioner shal
consi der anong other things whether all nenber insurers are fairly
represented. |In the event of the insolvency of an insurer of |ongshore
and harbor workers' conpensation act insurance, at |east one nenber of
the board nust represent the interests of this class of insurer.

(3) Menbers of the board may be rei nbursed fromthe assets of the
associ ation for expenses incurred by them as nenbers of the board of
di rectors.

Sec. 6. RCW 48.32.060 and 1975-'76 2nd ex.s. ¢ 109 s 6 are each
anmended to read as foll ows:

(1) The associ ation shall:

(a) For other than covered clains involving the |ongshore and
har bor workers' conpensation act, be obligated to the extent of the
covered clains existing prior to the order of |iquidation and arising
wWthin thirty days after the order of |iquidation, or before the policy
expiration date if l|ess than thirty days after the order of
liquidation, or before the insured replaces the policy or on request
effects cancellation, if he or she does so within thirty days of the
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order of [liquidation((—buyt—sueh)). Except for covered clains
involving the |ongshore and harbor workers' conpensation act, the

obligation shall include only that anount of each covered clai mwhich
is in excess of one hundred dollars and is less than three hundred
t housand dollars. 1In no event shall the association be obligated to a

policyhol der or claimant in an anmobunt in excess of the face amount of
the policy fromwhich the claimarises. For covered clains involving
the |ongshore and harbor workers' conpensation act, the obligation
shall be for the statutory obligations established under the |ongshore
and harbor workers' conpensation act.

(b) Be deened the insurer to the extent of its obligation on the
covered clains and to such extent shall have all rights, duties, and
obligations of the insolvent insurer as if the insurer had not becone
insolvent. This right includes access to any and all reinsurance that
would have inured to the benefit of the insurer had no insolvency
occurr ed.

(c) Allocate clainms paid and expenses incurred anong the ((+we))
three accounts enunerated in RCW 48.32.040 ((as—new—oer—hereafter
arrended—separately)), and assess nenber insurers separately for each
account anounts necessary to pay the obligations of the association
under subsection (1)(a) ((abeve)) of this section subsequent to an
i nsol vency, the expenses of handling covered clains subsequent to an
i nsol vency, the cost of exam nations under RCW 48.32.110, and other
expenses authorized by this chapter. Except as provided for in this
subsection for insurers of |ongshore and harbor workers' conpensation
act insurance, the assessnents of each nenber insurer shall be in the
proportion that the net direct witten prem uns of the nenber insurer
for the calendar year preceding the assessnment on the kinds of
insurance in the account bears to the net direct witten prem uns of
all menber insurers for the cal endar year preceding the assessnent on
the kinds of insurance in the account. Each nenber insurer shall be
notified of the assessnent not later than thirty days before it is due.
No nenber insurer nay be assessed in any year on any account an anount
greater than two percent of that nenber insurer's net direct witten
prem uns for the cal endar year preceding the assessnent on the kinds of
insurance in the account. |f the maxi num assessnent, together with the
ot her assets of the association in any account, does not provide in any

one year in any account an anount sufficient to nake all necessary
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paynments fromthat account, the funds avail able nmay be prorated and the
unpaid portion shall be paid as soon thereafter as funds becone
avai l able. The association shall pay clainms in any order which it may
deem reasonable, including the paynent of clains in the order such
clains are received from claimants or in groups or categories of
clainms, or otherwi se. The association may exenpt or defer, in whole or
in part, the assessnent of any nenber insurer, if the assessnent would
cause the nenber insurer's financial statenent to reflect amounts of
capital or surplus less than the mninmum anmounts required for a
certificate of authority by any jurisdiction in which the nenber
insurer is authorized to transact insurance. Each nmenber insurer
serving as a servicing facility my set off against any assessnent,
aut hori zed paynents nade on covered cl ai ns and expenses incurred in the
paynent of such clains by such nenber insurer if they are chargeable to
t he account for which the assessnent is nade.

(d) For insurers of longshore and harbor workers' conpensation act
i nsurance, the provisions of (c) of this subsection pertaining to the
assessnent of insurers applies except as nodified by the foll ow ng:

(i) Beginning on July 1, 2004, each insurer witing coverage for
| ongshore and harbor workers' conpensation act insurance in this state,
whether on a primary or excess coverage basis, shall be assessed not
nore than two percent of the direct witten prem um on each policy of
insurance until a fund of five hundred thousand dollars has been
established in the account established by the board of directors for
this class of insurance. This assessnent is authorized in excess of
any approved rate filing for that class of insurance, and nay at the
option of the insurer be passed on directly to the insured.

(ii) I'n the event there are insufficient funds in the separate
| ongshore and harbor workers' conpensation act account to cover paid
claim obligations of an insolvent insurer, the association is
authorized to borrow from the Iongshore and harbor workers'
conpensation assigned risk plan, the industrial insurance fund of the
state of Washington, or other sources as approved by the conm ssioner
anpunts sufficient to nmeet the claim paynent obligations of the

associ ati on. These borrowed funds shall be repaid at prevailing
interest rates from the assessnents of the insurers of this class of
i nsurance. |Insurer assessnments shall continue until all claimand I oan
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obligations of the associ ati on have been net, and shall continue until

a mnimum fund deened appropriate by the board of directors has been
reest abl i shed.

(e) Investigate clains brought against the association and adj ust,
conprom se, settle, and pay covered clains to the extent of the
association's obligation and deny all other clains.

((€e))) () Notify such persons as the comm ssioner directs under
RCW 48. 32. 080(2) (a) .

((6)) (g) Handle clainms through its enpl oyees or through one or
nmore insurers or other persons designated as servicing facilities.
Desi gnation of a servicing facility is subject to the approval of the
comm ssi oner, but such designation may be declined by a nenber insurer.

((¢)) (h) Reinburse each servicing facility for obligations of
the association paid by the facility and for expenses incurred by the
facility while handling clainms on behalf of the association and shal
pay the other expenses of the association authorized by this chapter.

(2) The association may:

(a) Appear in, defend, and appeal any action on a claim brought
agai nst the associ ati on.

(b) Enploy or retain such persons as are necessary to handl e clains
and performother duties of the association.

(c) Borrow funds necessary to effect the purposes of this chapter
in accord with the plan of operation.

(d) Sue or be sued.

(e) Negotiate and becone a party to such contracts as are necessary
to carry out the purpose of this chapter.

(f) Perform such other acts as are necessary or proper to
ef fectuate the purpose of this chapter.

(g) Refund to the nmenber insurers in proportion to the contribution
of each nenber insurer to that account that anount by which the assets
of the account exceed the liabilities, if, at the end of any cal endar
year, the board of directors finds that the assets of the association
in any account exceed the liabilities of that account as estimated by
the board of directors for the com ng year.

Sec. 7. RCW 48. 32. 145 and 1997 ¢ 300 s 1 are each anended to read
as foll ows:
(1) Wth the exception of insurers of |ongshore and harbor workers
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conpensation act insurance, every nenber insurer that prior to April 1,
1993, or after July 27, 1997, shall have paid one or nore assessnents
| evied pursuant to RCW 48.32.060(1)(c) shall be entitled to take a
credit against any premumtax falling due under RCW 48. 14. 020. The
anmount of the credit shall be one-fifth of the aggregate anount of such
aggregat e assessnents paid during such cal endar year for each of the
five consecutive calendar years beginning with the calendar vyear
followng the calendar year in which such assessnents are paid.
Whenever the allowable credit is or beconmes |less than one thousand
dollars, the entire anount of the credit may be offset against the
premumtax at the next tinme the premumtax is paid.

(2) For nmenber insurers of |longshore and harbor workers'
conpensation act insurance, to the extent that any assessnent provided
for under RCW 48.32.060(1)(d)(i) is passed on to the policyholder, a
credit for premum tax assessnents is not permtted. If any insurer
does not elect to pass this assessnent on to the policyholder, then
subsection (1) of this section applies to that insurer.

~-- END ---
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