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S-3107.1

SENATE BI LL 6081

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senator Honeyford

Read first time 04/21/2003. Referred to Commttee on Commerce &
Tr ade.

AN ACT Relating to the treatnent of injured workers covered by
industrial insurance and requirenents for providers of treatnent to
injured workers covered by industrial i nsurance; anending RCW
51.04. 030, 51.04.030, 51.04.050, 51.28.010, 51.28.020, 51.28.025,
51.28.030, 51.28.055, 51.32.055, 51.32.095, 51.36.010, 51.36.060,
51.36. 110, 51.36.110, 51.48.060, and 51.52.010; reenacti ng and anmendi ng
RCW 51. 32. 090; addi ng a new section to chapter 51.28 RCW adding a new
section to chapter 51.36 RCW creating a new section; providing
effective dates; providing an expiration date; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWH51.04.030 and 1998 ¢ 230 s 1 are each anended to read
as follows:

The ability of the departnent to nanage industrial insurance health
services becones nore difficult as the nunber or providers and scopes

of practice are expanded. The integrity of the industrial insurance

program of this state depends in large part upon the provision of

quality health and vocational services and care to workers covered

under this title. Medi cally unnecessary or inappropriate health and
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vocational services delay the recovery process, have grave potenti al
for further injury to workers, and escalate the cost of the industrial
i nsurance programat great unfairness to both workers and enpl oyers of
this state. Therefore, the director or the director's designee shal
acconplish the follow ng objectives.

(1) The director shall supervise the providing of pronpt and
efficient care and treatnent, including care provided by physician
assi stants governed by the provisions of chapters 18.57A and 18.71A
RCW acting wunder a supervising physician, ((and)) including
chiropractic care, and including care provided by licensed advanced
regi stered nurse practitioners, to workers injured during the course of
their enploynent at the |east cost consistent with pronptness and
efficiency, without discrimnation or favoritism and wth as great
uniformty as the various and diverse surrounding circunstances and
| ocations of industries will permt and to that end shall, fromtine to
time, establish and adopt and supervise the adm nistration of printed
forms, rules, reqgqulations, and practices for the furnishing of such
care and treatnent: PROVIDED, That the departnent nmay adopt rules that
prescribe limts on the nunber or type of treatnents, tests, or
procedures provided to injured workers, based upon the nobst current
nedi cal and scientific evidence or the likelihood that such treatnents,
tests, or procedures are curative or rehabilitative, that is, that they
are substantially likely to inprove the worker's functional abilities,
particularly related to return to work: PROVI DED FURTHER, That the
medi cal coverage deci sions of the departnment do not constitute a "rul e"
as used in RCW 34.05.010(16), nor are such decisions subject to the
rul e-maki ng provisions of chapter 34.05 RCW except that criteria for
est abl i shing nedi cal coverage decisions shall be adopted by rule after
consultation wth the workers' conpensation advisory comittee
established in RCW 51. 04. 110: PROVI DED FURTHER, That the depart nment
may recomrend to an injured worker particular health care services and
providers where specialized treatnent is indicated or where cost
effective paynent levels or rates are obtained by the departnent: AND
PROVI DED FURTHER, That the departnent may enter into contracts for
goods and services including, but not limted to, durable nedical
equi pnent so long as statewi de access to quality service is maintained
for injured workers.
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(2) The director shall, in consultation with interested persons,
establish and, in his or her discretion, periodically change as nay be
necessary, and nmeke avail able a fee schedule of the maxi mum charges to
be nmade by any physician, surgeon, chiropractor, hospital, druggist,
i censed advanced regi stered nurse practitioner, physicians' assistants
as defined in chapters 18.57A and 18.71A RCW acting under a
supervi sing physician or other agency or person rendering services to
i njured workers. The departnent shall coordinate with other state
purchasers of health care services to establish as nuch consistency and
uniformty in billing and coding practices as possible, taking into
account the unique requirenents and differences between prograns. No
service covered under this title, including services provided to
i njured workers, whether aliens or other injured workers, who are not
residing in the United States at the tinme of receiving the services,
shall be charged or paid at a rate or rates exceeding those specified
in such fee schedule, and no contract providing for greater fees shal
be valid as to the excess. The establishnment of such a schedul e,
excl usi ve of conversion factors, does not constitute "agency action" as
used in RCW 34.05.010(3), nor does such a fee schedule constitute a
"rule" as used in RCW 34.05.010(16).

(3) The director or self-insurer, as the case may be, shall nake a
record of the comencenent of every disability and the term nation
t hereof and, when bills are rendered for the care and treatnent of
injured workers, shall approve and pay those which conform to the
adopt ed rul es, regul ati ons, established fee schedul es, and practices of
the director and may reject any bill or item thereof incurred in
violation of the principles laid down in this section or the rules,
regul ations, or the established fee schedul es and rul es and regul ati ons
adopt ed under it.

Sec. 2. RCWH51.04.030 and 1998 ¢ 230 s 1 are each anended to read
as follows:

The ability of the departnent to nmanage industrial insurance health
services becones nore difficult as the nunber or providers and scopes
of practice are expanded. The integrity of the industrial insurance
program of this state depends in large part upon the provision of
guality health and vocational services and care to workers covered
under this title. Medi cal ly unnecessary or inappropriate health and
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vocational services delay the recovery process, have grave potenti al
for further injury to workers, and escalate the cost of the industrial
i nsurance programat great unfairness to both workers and enpl oyers of
this state. Therefore, the director or the director's designee shal
acconplish the follow ng objectives.

(1) The director shall supervise the providing of pronpt and
efficient care and treatnent, including care provided by physician
assi stants governed by the provisions of chapters 18.57A and 18.71A
RCW acting under a supervising physician, and including chiropractic
care, to workers injured during the course of their enploynent at the
| east cost consistent wth pronptness and efficiency, wthout
discrimnation or favoritism and wth as great uniformty as the
various and diverse surrounding circunstances and |ocations of
i ndustries wll permt and to that end shall, from tinme to tine,
establi sh and adopt and supervise the adm nistration of printed forns,
rul es, regul ations, and practices for the furnishing of such care and
treat nent: PROVI DED, That the departnent nmay adopt rules that
prescribe limts on the nunber or type of treatnents, tests, or
procedures provided to injured workers, based upon the nobst current
nedi cal and scientific evidence or the likelihood that such treatnents,
tests, or procedures are curative or rehabilitative, that is, that they
are substantially likely to inprove the worker's functional abilities,
particularly related to return to work: PROVI DED FURTHER, That the
medi cal coverage deci sions of the departnment do not constitute a "rul e"
as used in RCW 34.05.010(16), nor are such decisions subject to the
rul e-maki ng provisions of chapter 34.05 RCW except that criteria for
est abl i shing nedi cal coverage decisions shall be adopted by rule after
consultation wth the workers' conpensation advisory comittee
established in RCW 51. 04. 110: PROVI DED FURTHER, That the depart nment
may recomrend to an injured worker particular health care services and
providers where specialized treatnent is indicated or where cost
effective paynent levels or rates are obtained by the departnent: AND
PROVI DED FURTHER, That the departnent may enter into contracts for
goods and services including, but not limted to, durable nedical
equi pnent so long as statewi de access to quality service is maintained
for injured workers.

(2) The director shall, in consultation with interested persons,
establish and, in his or her discretion, periodically change as nay be
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necessary, and nmeke avail able a fee schedule of the maxi mum charges to
be nmade by any physician, surgeon, chiropractor, hospital, druggist,
physi ci ans' assistants as defined in chapters 18.57A and 18. 71A RCW
acting under a supervising physician or other agency or person
rendering services to injured workers. The departnent shall coordinate
with other state purchasers of health care services to establish as

much consistency and uniformty in billing and coding practices as
possi bl e, taking into account the unique requirenents and differences
bet ween prograns. No service covered under this title, including

services provided to injured workers, whether aliens or other injured
workers, who are not residing in the United States at the tinme of
receiving the services, shall be charged or paid at a rate or rates
exceeding those specified in such fee schedule, and no contract
providing for greater fees shall be valid as to the excess. The
establ i shment of such a schedul e, excl usive of conversion factors, does
not constitute "agency action" as used in RCW 34.05.010(3), nor does
such a fee schedule constitute a "rule" as used in RCW 34.05.010(16).

(3) The director or self-insurer, as the case may be, shall nake a
record of the comrencenent of every disability and the term nation
thereof and, when bills are rendered for the care and treatnent of
injured workers, shall approve and pay those which conform to the
adopt ed rul es, regul ati ons, established fee schedul es, and practices of
the director and may reject any bill or item thereof incurred in
violation of the principles laid down in this section or the rules,
regul ations, or the established fee schedul es and rul es and regul ati ons
adopt ed under it.

Sec. 3. RCWH51.04.050 and 1961 ¢ 23 s 51.04.050 are each anmended
to read as foll ows:

In all hearings, actions or proceedings before the departnent or
the board of industrial insurance appeals, or before any court on
appeal from the board, any physician or licensed advanced registered
nurse practitioner having theretofore exam ned or treated the clai mant
may be required to testify fully regarding such examnation or
treatnent, and shall not be exenpt fromso testifying by reason of the
relation of the physician or licensed advanced registered nurse
practitioner to patient.
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Sec. 4. RCW51.28.010 and 2001 ¢ 231 s 1 are each anended to read
as follows:

(1) Whenever any accident occurs to any worker it shall be the duty
of such worker or soneone in his or her behalf to forthwith report such
accident to his or her enployer, superintendent, or supervisor in
charge of the work, and of the enployer to at once report such acci dent
and the injury resulting therefromto the departnent pursuant to RCW
51. 28. 025 where the worker has received treatnent from a physician or
a licensed advanced registered nurse practitioner, has been
hospitalized, disabled fromwork, or has died as the apparent result of
such accident and injury.

(2) Upon receipt of such notice of accident, the departnent shall
i medi ately forward to the worker or his or her beneficiaries or
dependents notification, in nontechnical |anguage, of their rights
under this title. The notice nust specify the worker's right to
receive health services from a physician or a |licensed advanced
registered nurse practitioner of the worker's choice under RCW
51. 36. 010, including chiropractic services under RCW 51.36.015, and
must |list the types of providers authorized to provide these services.

Sec. 5. RCW51.28.020 and 2001 ¢ 231 s 2 are each anended to read
as follows:

(1)(a) Where a worker is entitled to conpensation under this title
he or she shall file with the departnment or his or her self-insured
enpl oyer, as the case may be, his or her application for such, together
with the certificate of the physician or licensed advanced registered
nurse practitioner who attended him or her. An application form
devel oped by the departnent shall include a notice specifying the
worker's right to receive health services froma physician or |icensed
advanced reqgi stered nurse practitioner of the worker's choice under RCW
51. 36. 010, including chiropractic services under RCW 51.36.015, and
listing the types of providers authorized to provide these services.

(b) The physician or licensed advanced registered nurse
practitioner who attended the injured worker shall informthe injured
wor ker of his or her rights under this title and lend all necessary
assistance in making this application for conpensation and such proof
of other matters as required by the rules of the departnment wthout
charge to the worker. The departnent shall provide physicians with a
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manual which outlines the procedures to be followed in applications for
conpensation involving occupational diseases, and which describes
claimants' rights and responsibilities related to occupational disease
cl ai ns.

(2) If application for conpensation is made to a self-insured
enpl oyer, he or she shall forthwith send a copy of the application to
t he departnent.

Sec. 6. RCW51.28.025 and 1987 ¢ 185 s 32 are each anended to read
as follows:

(1) Whenever an enployer has notice or know edge of an injury or
occupational disease sustained by any worker in his or her enploynent
who has received treatnment from a physician or a licensed advanced
regi stered nurse practitioner, has been hospitalized, disabled from
work or has died as the apparent result of such injury or occupational
di sease, the enployer shall imediately report the sane to the
departnent on forns prescribed by it. The report shall include:

(a) The nane, address, and business of the enpl oyer;

(b) The nane, address, and occupation of the worker;

(c) The date, tine, cause, and nature of the injury or occupational
di sease;

(d) Whether the injury or occupational disease arose in the course
of the injured worker's enploynent;

(e) Al available information pertaining to the nature of the
injury or occupational disease including but not limted to any visible
signs, any conplaints of the worker, any tine lost from work, and the
observabl e effect on the worker's bodily functions, so far as i s known;
and

(f) Such other pertinent information as the departnment may
prescribe by regul ation.

(2) Failure or refusal to file the report required by subsection
(1) shall subject the offending enployer to a penalty determ ned by the
director but not to exceed two hundred fifty dollars for each offense,
to be collected in a civil action in the nane of the departnent and
paid into the supplenental pension fund.

Sec. 7. RCW51. 28. 030 and 1972 ex.s. ¢ 43 s 17 are each anended to
read as fol |l ows:
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Were death results from injury the parties entitled to
conpensation under this title, or soneone in their behalf, shall make
application for the sane to the departnent or self-insurer as the case
may be, which application nust be acconpanied with proof of death and
proof of relationship showing the parties to be entitled to
conpensation under this title, certificates of attending physician or
i censed advanced reqgistered nurse practitioner, if any, and such proof
as required by the rules of the departnent.

Upon receipt of notice of accident under RCW 51.28.010, the
director shall imediately forward to the party or parties required to
make application for conpensation under this section, notification, in
nont echni cal | anguage, of their rights under this title.

Sec. 8. RCWH51.28.055 and 1984 ¢ 159 s 2 are each anended to read
as follows:

Clains for occupational disease or infection to be valid and
conpensable nmust be filed within two years followng the date the
worker had witten notice from a physician or a licensed advanced
regi stered nurse practitioner: (1) O the existence of his or her
occupational disease, and (2) that a claimfor disability benefits may
be filed. The notice shall also contain a statenment that the worker
has two years from the date of the notice to file a claim The
physician or licensed advanced regi stered nurse practitioner shall file
the notice with the departnent. The departnent shall send a copy to
the worker and to the self-insurer if the worker's enployer is self-
i nsur ed. However, a claimis valid if it is filed within two years
from the date of death of the worker suffering from an occupati onal
di sease.

NEW SECTION. Sec. 9. A new section is added to chapter 51.28 RCW
to read as foll ows:

Physician assistants practicing wth physician supervision as
requi red by chapters 18.57A and 18.71A RCW may assist the worker in
filing an application for benefits under this title pursuant to RCW
51. 28. 020 when a worker presents with a sinple industrial injury. Such
clains are identified by criteria specified in rule including, but not
l[imted to, diagnosis code and whether the worker is expected to m ss
time fromwork. However, a physician assistant shall not be permtted
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torate a worker's permanent partial disability under RCW51. 32. 080, or
determ ne entitlenent to death benefits under RCW51. 32. 050, per nanent
total disability benefits under RCW 51.32.060, or tenporary total
disability, partial restoration of earning power, and return to work
benefits under RCW51. 32. 090. The departnent may adopt rul es necessary
to inplenent this section.

Sec. 10. RCWH51.32.055 and 1997 ¢ 416 s 1 are each anended to read
as follows:

(1) One purpose of this title is to restore the injured worker as
nearly as possible to the condition of self-support as an abl e-bodi ed
wor ker . Benefits for permanent disability shall be determ ned under
the director's supervision, except as otherwise authorized in
subsection (9) of this section, only after the injured worker's
condi tion becones fixed.

(2) Al determ nations of permanent disabilities shall be made by
the department, except as otherw se authorized in subsection (9) of
this section. Either the worker, enployer, or self-insurer my nake a
request or the inquiry my be initiated by the director or, as
aut hori zed in subsection (9) of this section, by the self-insurer on
the director or the self-insurer's own notion. Determ nations shall be
required in every instance where permanent disability is likely to be
present. Al nmedical reports and other pertinent information in the
possession of or under the control of the enployer or, if the self-
i nsurer has nmade a request to the departnent, in the possession of or
under the control of the self-insurer shall be forwarded to the
director with the request.

(3) A request for determ nation of permanent disability shall be
exam ned by the departnent or, if authorized in subsection (9) of this

section, the self-insurer, and the departnent shall issue an order in
accordance with RCW 51.52.050 or, in the case of a self-insured
enpl oyer, the self-insurer nmay: (a) Enter a witten order,

communi cated to the worker and the departnent self-insurance section in
accordance with subsection (9) of this section, or (b) request the
departnent to issue an order in accordance with RCW51. 52. 050.

(4) The departnment or, in cases authorized in subsection (9) of
this section, the self-insurer nmay require that the worker present
hi msel f or herself for a special medical exam nation by a physician or
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physi ci ans sel ected by the departnment, and the departnent or, in cases
authorized in subsection (9) of this section, the self-insurer my
require that the worker present hinself or herself for a persona
i nterview. The costs of the examnation or interview, including
paynment of any reasonable travel expenses, shall be paid by the
departnent or self-insurer, as the case may be.

(5 The director may establish a nedical bureau within the
departnment to perform nedical examnations wunder this section.
Physicians hired or retained for this purpose shall be grounded in
industrial nedicine and in the assessnent of industrial physical
inpairment. Self-insurers shall bear a proportionate share of the cost
of the medical bureau in a manner to be determ ned by the departnent.

(6) Wiere a dispute arises from the handling of any claim before
the condition of the injured worker beconmes fixed, the worker,
enpl oyer, or self-insurer may request the departnent to resolve the
di spute or the director may initiate an inquiry on his or her own
not i on. In these cases, the departnent shall proceed as provided in
this section and an order shall issue in accordance with RCW51.52. 050.

(7)(a) If aclaim(i) is accepted by a self-insurer after June 30,
1986, and before August 1, 1997, (ii) involves only nedical treatnent
and the paynent of tenporary disability conpensation under RCW
51.32.090 or only the paynent of tenporary disability conpensation
under RCW 51.32.090, (iii) at the tinme nedical treatnent is concl uded
does not involve permanent disability, (iv) is one with respect to
whi ch the departnent has not intervened under subsection (6) of this
section, and (v) the injured worker has returned to work with the self-
i nsured enpl oyer of record, whether at the worker's previous job or at
a job that has conparabl e wages and benefits, the claimmy be cl osed
by the self-insurer, subject to reporting of clains to the departnent
in a manner prescribed by departnment rul es adopted under chapter 34.05
RCW

(b) Al determ nations of permanent disability for clains accepted
under this subsection (7) by self-insurers shall be made by the self-
i nsured section of the departnent under subsections (1) through (4) of
this section.

(c) Upon closure of a claimunder (a) of this subsection, the self-
insurer shall enter a witten order, comruni cated to the worker and the
departnment self-insurance section, which contains the follow ng

SB 6081 p. 10



©O© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNNNMNMNdNMNMNPEPEPPRPPRPPRPERPRPRPRPRERERPR
0O N Ol WNPEFP O OOWwNOD O P WNEPOOMOOWWNO OoPMwDNDER,Oo

statenent clearly set forth in bold face type: "This order constitutes
notification that your claimis being closed with nedical benefits and
tenporary disability conpensation only as provided, and wth the
condition you have returned to work with the self-insured enployer. If
for any reason you disagree with the conditions or duration of your
return to work or the mnedical benefits or the tenporary disability
conpensation that has been provi ded, you nmust protest in witing to the
departnent of labor and industries, self-insurance section, wthin
si xty days of the date you received this order."

(8)(a) If aclaim (i) is accepted by a self-insurer after June 30,
1990, and before August 1, 1997, (ii) involves only nedical treatnent,
(ti1) does not involve paynment of tenporary disability conpensation
under RCW 51.32.090, and (iv) at the time nedical treatnent is
concluded does not involve permanent disability, the claim my be
closed by the self-insurer, subject to reporting of clains to the
departnment in a manner prescribed by departnment rules adopted under
chapter 34.05 RCW Upon closure of a claim the self-insurer shall
enter a witten order, communicated to the worker, which contains the
followng statenent clearly set forth in bold-face type: "This order
constitutes notification that your claimis being closed with nedical
benefits only, as provided. |If for any reason you disagree with this
closure, you nust protest in witing to the Departnent of Labor and
| ndustries, Oynpia, within 60 days of the date you received this
order. The departnment will then review your claimand enter a further
determ native order."

(b) Al determ nations of permanent disability for clains accepted
under this subsection (8) by self-insurers shall be nmade by the self-
i nsured section of the departnent under subsections (1) through (4) of
this section.

(9(a) If a claim (i) Is accepted by a self-insurer after July
31, 1997; (ii)(A) involves only nedical treatnent, or nedical treatnent
and the paynent of tenporary disability conpensation under RCW
51.32.090, and a determnation of permanent partial disability, if
appl i cable, has been nmade by the self-insurer as authorized in this
subsection; or (B) involves only the paynent of tenporary disability
conpensation under RCW 51.32.090 and a determ nation of permanent
partial disability, if applicable, has been made by the self-insurer as
authorized in this subsection; (iii) is one with respect to which the
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departnment has not intervened under subsection (6) of this section; and
(iv) concerns an injured worker who has returned to work with the self-
i nsured enpl oyer of record, whether at the worker's previous job or at
a job that has conparabl e wages and benefits, the claimmy be cl osed
by the self-insurer, subject to reporting of clainms to the departnent
in a manner prescribed by departnment rul es adopted under chapter 34.05
RCW

(b) If a physician or licensed advanced registered nurse
practitioner submts a report to the self-insurer that concl udes that
the worker's condition is fixed and stable and supports paynent of a
permanent partial disability award, and if within fourteen days from
the date the self-insurer mailed the report to the attending or
treating physician or licensed advanced registered nurse practitioner,
the worker's attending or treating physician or licensed advanced
regi stered nurse practitioner disagrees in witing that the worker's
condition is fixed and stable, the self-insurer nmust get a suppl enent al
medi cal opinion froma provider on the departnent's approved exam ner's
list before closing the claim In the alternative, the self-insurer
may forward the claimto the departnent, which nust review the claim
and enter a final order as provided for in RCW51.52. 050.

(c) Upon closure of a claimunder this subsection (9), the self-
insurer shall enter a witten order, communicated to the worker and the
departnment self-insurance section, which contains the follow ng
statenent clearly set forth in bold-face type: "This order constitutes
notification that your claimis being closed with such nmedi cal benefits
and tenporary disability conpensation as provided to date and with such
award for permanent partial disability, if any, as set forth bel ow, and
with the condition that you have returned to work with the sel f-insured
enpl oyer. If for any reason you disagree wth the conditions or
duration of your return to work or the nedical benefits, tenporary
di sability conpensation provided, or permanent partial disability that
has been awarded, you nust protest in witing to the Departnent of
Labor and Industries, Self-Insurance Section, within sixty days of the
date you received this order. |If you do not protest this order to the
departnent, this order will becone final."

(d) Al determ nations of permanent partial disability for clains
accepted by self-insurers under this subsection (9) nay be nade by the

SB 6081 p. 12
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self-insurer or the self-insurer may request a determ nation by the
self-insured section of the departnent. Al determ nations shall be
made under subsections (1) through (4) of this section.

(10) If the departnent receives a protest of an order issued by a
sel f-insurer under subsections (7) through (9) of this section, the
self-insurer's closure order nmust be held in abeyance. The depart nent
shall reviewthe claimclosure action and enter a further determ native
order as provided for in RCW51.52.050. If no protest is tinely filed,
the closing order issued by the self-insurer shall becone final and
shall have the sane force and effect as a departnent order that has
becone final under RCW51.52. 050.

(11) If wthin two years of claim closure under subsections (7)
through (9) of this section, the departnent determ nes that the self-
i nsurer has nmade paynent of benefits because of clerical error, m stake
of identity, or innocent m srepresentation or the departnent discovers
a violation of the conditions of claim closure, the departnent may
require the self-insurer to correct the benefits paid or payable. This

subsection (11) does not limt in any way the application of RCW
51. 32. 240.
(12) For the purposes of this section, "conparable wages and

benefits" neans wages and benefits that are at |east ninety-five
percent of the wages and benefits received by the worker at the tine of
injury.

Sec. 11. RCW 51.32.090 and 1993 ¢ 521 s 3, 1993 c¢c 299 s 1, and
1993 ¢ 271 s 1 are each reenacted and anmended to read as foll ows:

(1) When the total disability is only tenporary, the schedul e of
paynments contained in RCW51.32.060 (1) and (2) shall apply, so |long as
the total disability continues.

(2) Any conpensation payabl e under this section for children not in
the custody of the injured worker as of the date of injury shall be
payable only to such person as actually is providing the support for
such child or children pursuant to the order of a court of record
provi ding for support of such child or children.

(3)(a) As soon as recovery is so conplete that the present earning
power of the worker, at any kind of work, is restored to that existing
at the tinme of the occurrence of the injury, the paynents shall cease.
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I f and so long as the present earning power is only partially restored,
t he paynents shall

(1) For claims for injuries that occurred before May 7, 1993,
continue in the proportion which the new earning power shall bear to
the old; or

(i1i) For clainms for injuries occurring on or after My 7, 1993
equal eighty percent of the actual difference between the worker's
present wages and earning power at the tinme of injury, but: (A The
total of these paynents and the worker's present wages may not exceed
one hundred fifty percent of the average nonthly wage in the state as
conputed under RCW 51.08.018; (B) the paynents may not exceed one
hundred percent of the entitlenent as conputed under subsection (1) of
this section; and (C) the paynents may not be |less than the worker
woul d have received if (a)(i) of this subsection had been applicable to
the worker's claim

(b) No conpensation shall be payable under this subsection (3)
unl ess the | oss of earning power shall exceed five percent.

(4) (a) Whenever the enployer of injury requests that a worker who
is entitled to tenporary total disability under this chapter be
certified by a physician or licensed advanced registered nurse
practitioner as able to perform available work other than his or her
usual work, the enployer shall furnish to the physician or |icensed
advanced reqgistered nurse practitioner, wth a copy to the worker, a

statenment describing the work available with the enployer of injury in

terms that wll enable the physician or licensed advanced registered
nurse practitioner to relate the physical activities of the job to the
worker's disability. The physician or licensed advanced registered
nurse practitioner shall then determne whether the worker is

physically able to performthe work described. The worker's tenporary
total disability paynents shall continue until the worker is released

by his or her physician or [licensed advanced registered nurse
practitioner for the work, and begins the work with the enployer of
injury. If the work thereafter cones to an end before the worker's

recovery is sufficient in the judgnent of his or her physician or
i censed advanced reqgi stered nurse practitioner to permt himor her to

return to his or her usual job, or to perform other available work
offered by the enployer of injury, the worker's tenporary total
disability paynents shall be resuned. Should the available work
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descri bed, once undertaken by the worker, inpede his or her recovery to
the extent that in the judgnent of his or her physician or licensed
advanced reqgi stered nurse practitioner he or she should not continue to
work, the worker's tenporary total disability paynents shall be resuned
when the worker ceases such work.

(b) Once the worker returns to work under the terns of this
subsection (4), he or she shall not be assigned by the enpl oyer to work
other than the available work described w thout the worker's witten
consent, or w thout prior review and approval by the worker's physician
or licensed advanced regi stered nurse practitioner.

(c) If the worker returns to work under this subsection (4), any
enpl oyee health and welfare benefits that the worker was receiving at
the time of injury shall continue or be resuned at the |evel provided
at the time of injury. Such benefits shall not be continued or resuned
if to do so is inconsistent wwth the terns of the benefit program or
with the terms of the collective bargaining agreenent currently in
force.

(d) In the event of any dispute as to the worker's ability to
perform the available work offered by the enployer, the departnent
shal |l make the final determ nation.

(5 No worker shall receive conpensation for or during the day on
which injury was received or the three days follow ng the sane, unless
his or her disability shall continue for a period of fourteen
consecutive cal endar days fromdate of injury: PROVIDED, That attenpts
toreturn to work in the first fourteen days follow ng the injury shal
not serve to break the continuity of the period of disability if the
di sability continues fourteen days after the injury occurs.

(6) Should a worker suffer a tenporary total disability and shoul d
his or her enployer at the tinme of the injury continue to pay him or
her the wages which he or she was earning at the tinme of such injury,
such injured worker shall not receive any paynent provided in
subsection (1) of this section during the period his or her enployer
shal |l so pay such wages.

(7) I'n no event shall the nonthly paynments provided in this section
exceed the applicable percentage of the average nonthly wage in the
state as conputed under the provisions of RCW51.08.018 as foll ows:
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AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

(8) If the supervisor of industrial insurance determ nes that the
worker is voluntarily retired and is no longer attached to the work
force, benefits shall not be paid under this section.

Sec. 12. RCWH51.32.095 and 1999 ¢ 110 s 1 are each anended to read
as follows:

(1) One of the primary purposes of this title is to enable the
injured worker to becone enployable at gainful enploynent. To this
end, the departnent or self-insurers shall utilize the services of
i ndi vidual s and organi zations, public or private, whose experience,
training, and interests in vocational rehabilitation and retraining
qualify themto | end expert assistance to the supervisor of industrial
insurance in such progranms of vocational rehabilitation as may be
reasonable to make the worker enployable consistent with his or her
physi cal and nental status. Were, after eval uation and recommendati on
by such individuals or organizations and prior to final evaluation of
the worker's permanent disability and in the sole opinion of the
supervi sor or supervisor's designee, whether or not nedical treatnent
has been concluded, vocational rehabilitation is both necessary and
likely to enable the injured worker to becone enployable at gainfu
enpl oynent, the supervisor or supervisor's designee may, in his or her
sol e discretion, pay or, if the enployer is a self-insurer, direct the
self-insurer to pay the cost as provided in subsection (3) of this
section.

(2) Wien in the sole discretion of +the supervisor or the
supervi sor's designee vocational rehabilitation is both necessary and
likely to make the worker enployable at gainful enploynent, then the
follow ng order of priorities shall be used:

(a) Return to the previous job with the sanme enpl oyer;

(b) Modification of the previous job with the sane enployer
including transitional return to work
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(c) A new job with the sanme enployer in keeping wth any
limtations or restrictions;

(d) Modification of a new job with the sanme enployer including
transitional return to work;

(e) Modification of the previous job with a new enpl oyer;

(f) A new job with a new enployer or self-enploynment based upon
transferable skills;

(g) Modification of a newjob with a new enpl oyer;

(h) A newjob with a new enpl oyer or self-enploynment involving on-
t he-job training;

(1) Short-termretraining and job placenent.

(3)(a) Except as provided in (b) of this subsection, costs for
vocational rehabilitation benefits allowed by the supervisor or
supervi sor's desi gnee under subsection (1) of this section may include
the cost of books, tuition, fees, supplies, equipnent, transportation,
child or dependent care, and other necessary expenses for any such
wor ker in an anmount not to exceed three thousand dollars in any fifty-
two week period except as authorized by RCW51. 60. 060, and the cost of
continuing the tenporary total disability conpensation under RCW
51.32.090 while the worker is actively and successfully undergoing a
formal program of vocational rehabilitation.

(b) Beginning with vocational rehabilitation plans approved on or
after July 1, 1999, costs for vocational rehabilitation benefits
al | oned by the supervisor or supervisor's designee under subsection (1)
of this section may include the cost of books, tuition, fees, supplies,
equi pnent, child or dependent care, and other necessary expenses for
any such worker in an anmount not to exceed four thousand dollars in any
fifty-two week period except as authorized by RCW 51.60.060, and the
cost of transportation and continuing the tenporary total disability
conpensation under RCW 51.32.090 while the worker is actively and
successful ly undergoing a formal program of vocational rehabilitation.

(c) The expenses allowed under (a) or (b) of this subsection may
include training fees for on-the-job training and the cost of
furnishing tools and other equipnment necessary for self-enploynent or
reenpl oynent. However, conpensation or paynent of retraining with job
pl acenment expenses under (a) or (b) of this subsection may not be
aut hori zed for a period of nore than fifty-two weeks, except that such
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period may, in the sole discretion of the supervisor after his or her
review, be extended for an additional fifty-two weeks or portion
thereof by witten order of the supervisor.

(d) I'n cases where the worker is required to reside away from his
or her customary residence, the reasonable cost of board and | odging
shal | al so be paid.

(e) Costs paid under this subsection shall be chargeable to the
enpl oyer's cost experience or shall be paid by the self-insurer as the
case may be.

(4) In addition to the vocational rehabilitation expenditures
provi ded for under subsection (3) of this section, an additional five
t housand dollars may, wupon authorization of the supervisor or the
supervi sor's designee, be expended for: (a) Accommpdations for an
infjured worker that are nedically necessary for the worker to
participate in an approved retraining plan; and (b) accommodations
necessary to performthe essential functions of an occupation in which
an injured worker i s seeking enploynent, consistent with the retraining
plan or the recomendations of a vocational evaluation. The injured
worker's attending physician or Ilicensed advanced registered nurse
practitioner nust verify the necessity of the nodifications or
accommodations. The total expenditures authorized in this subsection
and the expenditures authorized under RCW 51.32.250 shall not exceed
five thousand doll ars.

(5) The departnment shall establish criteria to nonitor the quality
and effectiveness of rehabilitation services provided by the
i ndi vidual s and organizations used under subsection (1) of this
section. The state fund shall mnake referrals for vocationa
rehabilitation services based on these performance criteria.

(6) The departnent shall engage in, where feasible and cost-
effective, a cooperative program with the state enploynent security
departnent to provide job placenent services under this section.

(7) The benefits in this section shall be provided for the injured
wor kers of self-insured enployers. Self-insurers shall report both
benefits provided and benefits denied under this section in the nmanner
prescribed by the departnment by rule adopted under chapter 34.05 RCW
The director may, in his or her sole discretion and upon his or her own
initiative or at any tinme that a dispute arises under this section
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pronptly make such inquiries as circunstances require and take such
ot her action as he or she considers will properly determne the matter
and protect the rights of the parties.

(8) Except as otherwise provided in this section, the benefits
provided for in this section are available to any otherwi se eligible
wor ker regardl ess of the date of industrial injury. However, cl ains
shall not be reopened solely for vocational rehabilitation purposes.

Sec. 13. RCW51.36.010 and 1986 ¢ 58 s 6 are each anended to read
as follows:

Upon the occurrence of any injury to a worker entitled to
conpensation under the provisions of this title, he or she shall
recei ve proper and necessary nedi cal and surgical services at the hands
of a physician or licensed advanced reqgistered nurse practitioner of
his or her own choice, if conveniently |located, and proper and
necessary hospital care and services during the period of his or her
disability fromsuch injury, but the sane shall be limted in point of
duration as foll ows:

In the case of permanent partial disability, not to extend beyond
t he date when conpensation shall be awarded hi mor her, except when the
wor ker returned to work before pernmanent partial disability award is
made, in such case not to extend beyond the tinme when nonthly
al l omances to himor her shall cease; in case of tenporary disability
not to extend beyond the tinme when nonthly allowances to him or her
shall cease: PROVIDED, That after any injured worker has returned to
his or her work his or her nedical and surgical treatnent my be
continued if, and so |long as, such continuation is deened necessary by
t he supervisor of industrial insurance to be necessary to his or her
nore conpl ete recovery; in case of a pernmanent total disability not to
extend beyond the date on which a lunp sumsettlenent is made with him
or her or he or she is placed upon the permanent pension roll:
PROVI DED, HOWEVER, That the supervisor of industrial insurance, solely
in his or her discretion, may authorize continued nedi cal and surgi cal
treatment for conditions previously accepted by the departnment when
such nedical and surgical treatnment is deenmed necessary by the
supervisor of industrial insurance to protect such worker's life or
provide for the admnistration of nedical and therapeutic neasures
i ncl udi ng paynment of prescription nedications, but not including those
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controlled substances currently scheduled by the state board of

pharmacy as Schedule I, 11, 1Il, or IV substances under chapter 69.50
RCW which are necessary to alleviate continuing pain which results
from the industrial injury. In order to authorize such continued

treatment the witten order of the supervisor of industrial insurance
i ssued in advance of the continuation shall be necessary.

The supervisor of industrial insurance, the supervisor's designee,
or a self-insurer, in his or her sole discretion, my authorize
i nocul ation or other immunol ogical treatnent in cases in which a work-
related activity has resulted in probable exposure of the worker to a
potential infectious occupational disease. Aut hori zation of such
treatment does not bind the departnent or self-insurer in any
adj udi cation of a claimby the sanme worker or the worker's beneficiary
for an occupational disease.

Sec. 14. RCW51.36.060 and 1991 ¢ 89 s 3 are each anended to read
as follows:

Physicians or licensed advanced registered nurse practitioners
exam ning or attending injured workers under this title shall conply
with rules and regul ati ons adopted by the director, and shall make such
reports as may be requested by the departnent or self-insurer upon the
condition or treatnent of any such worker, or upon any other matters
concerning such workers in their care. Except under RCW49.17.210 and
49.17. 250, all nmedical information in the possession or control of any
person and relevant to the particular injury in the opinion of the
departnent pertaining to any worker whose injury or occupational
disease is the basis of a claim under this title shall be nade
avai lable at any stage of the proceedings to the enployer, the
claimant's representative, and the departnent upon request, and no
person shall incur any legal liability by reason of releasing such
i nformati on.

Sec. 15. RCW 51.36.110 and 1994 c 154 s 312 are each amended to
read as foll ows:

The director of the departnment of Iabor and industries or the
director's authorized representative shall have the authority to:

(1) Conduct audits and investigations of providers of nedical,
chiropractic, dental, vocational, and other health services furnished
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to industrially injured workers pursuant to Title 51 RCW In the
conduct of such audits or investigations, the director or the
director's authorized representatives nmay examne all records, or
portions thereof, including patient records, for which services were
rendered by a health services provider and reinbursed by the
departnent, notw thstanding the provisions of any other statute which
may make or purport to nmake such records privileged or confidential:
PROVI DED, That no original patient records shall be renoved from the
prem ses of the health services provider, and that the disclosure of
any records or information obtained under authority of this section by
t he departnent of |abor and industries is prohibited and constitutes a
violation of RCW 42.52.050, wunless such disclosure is directly

connected to the official duties of the departnent: AND PROVI DED
FURTHER, That the disclosure of patient information as required under
this section shall not subject any physician, |icensed advanced

regi stered nurse practitioner, or other health services provider to any
liability for breach of any confidential relationships between the
provi der and the patient: AND PROVI DED FURTHER, That the director or
the director's authorized representative shall destroy all copies of
patient medical records in their possession upon conpletion of the
audit, investigation, or proceedi ngs;

(2) Approve or deny applications to participate as a provider of
services furnished to industrially injured workers pursuant to Title 51
RCW and

(3) Termnate or suspend eligibility to participate as a provider
of services furnished to industrially injured workers pursuant to Title
51 RCW

A provider may appeal any action, decision, or order by the
director or the director's authorized representative under this
section. Proceedings during the appeal shall be as prescribed in this
title. Any order term nating or suspending a provider's eligibility to
render services to industrially injured workers pursuant to this
section shall becone effective thirty days after the date the
departnment order is comunicated to the provider. An_appeal by a
provider shall not act as a stay of the action unless the board or
court, for good cause shown, orders otherw se.
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Sec. 16. RCW 51.36.110 and 1994 c 154 s 312 are each anmended to
read as foll ows:

The director of the departnment of Iabor and industries or the
director's authorized representative shall have the authority to:

(1) Conduct audits and investigations of providers of nedical,
chiropractic, dental, vocational, and other health services furnished

to industrially injured workers pursuant to Title 51 RCW In the
conduct of such audits or investigations, the director or the
director's authorized representatives nmay examne all records, or

portions thereof, including patient records, for which services were
rendered by a health services provider and reinbursed by the
departnent, notw thstanding the provisions of any other statute which
may make or purport to nmake such records privileged or confidential:
PROVI DED, That no original patient records shall be renoved from the
prem ses of the health services provider, and that the disclosure of
any records or information obtained under authority of this section by
t he departnent of |abor and industries is prohibited and constitutes a
violation of RCW 42.52.050, wunless such disclosure is directly
connected to the official duties of the departnent: AND PROVI DED
FURTHER, That the disclosure of patient information as required under
this section shall not subject any physician or other health services
provider to any liability for breach of any confidential relationships
bet ween the provider and the patient: AND PROVI DED FURTHER, That the
director or the director's authorized representative shall destroy al
copies of patient nedical records in their possession upon conpletion
of the audit, investigation, or proceedings;

(2) Approve or deny applications to participate as a provider of
services furnished to industrially injured workers pursuant to Title 51
RCW and

(3) Termnate or suspend eligibility to participate as a provider
of services furnished to industrially injured workers pursuant to Title
51 RCW

A provider may appeal any action, decision, or order by the
director or the director's authorized representative under this
section. Proceedings during the appeal shall be as prescribed in this
title. Any order termnating or suspending a provider's eligibility to
render services to industrially injured workers pursuant to this
section shall becone effective thirty days after the date the
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departnent order is comunicated to the provider. An appeal by a
provider shall not act as a stay of the action unless the board or
court, for good cause shown, orders otherw se.

Sec. 17. RCW51.48.060 and 1985 ¢ 347 s 6 are each anended to read
as follows:

Any physician or licensed advanced registered nurse practitioner
who fails, neglects or refuses to file a report with the director, as
required by this title, within five days of the date of treatnent,
showi ng the condition of the injured worker at the tine of treatnent,
a description of the treatnent given, and an estinmate of the probable
duration of the injury, or who fails or refuses to render all necessary
assistance to the injured worker, as required by this title, shall be
subject to a civil penalty determ ned by the director but not to exceed
two hundred fifty dollars.

Sec. 18. RCW51.52.010 and 1999 ¢ 149 s 1 are each anended to read
as follows:

There shall be a "board of industrial insurance appeals,"”
hereinafter called the "board," consisting of three nenbers appointed
by the governor, wth the advice and consent of the senate, as
herei nafter provided. One shall be a representative of the public and
a lawer, appointed froma nutually agreed to list of not |ess than
three active nenbers of the Washi ngton state bar association, submtted
to the governor by the two organi zati ons defi ned bel ow, and such nenber
shall be the chairperson of said board. The second nenber shall be a
representative of the majority of workers engaged in enpl oynment under
this title and selected from a list of not less than three nanes
submtted to the governor by an organi zation, statewi de in scope, which
through its affiliates enbraces a cross section and a npjority of the
organi zed |abor of the state. The third nenber shall be a
representative of enployers under this title, and appointed froma I|i st
of at least three nanes submtted to the governor by a recognized
statewi de organization of enployers, representing a mgjority of
enpl oyers. The initial terns of office of the nenbers of the board
shall be for six, four, and two years respectively. Thereafter all
terms shall be for a period of six years. Each nmenber of the board
shall be eligible for reappointnment and shall hold office until his or
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her successor is appointed and qualified. In the event of a vacancy
the governor is authorized to appoint a successor to fill the unexpired
termof his or her predecessor. Al appointnents to the board shall be
made in conformty with the foregoing plan. In the event a board
menber becones incapacitated in excess of thirty days either due to his
or her illness or that of an immediate fam |y nenber as determ ned by
a request for famly leave or as certified by the affected nenber's
treating physician or licensed advanced registered nurse practitioner,
t he governor shall appoint an acting nenber to serve pro tem Such an
appoi ntment shall be made in conformty with the foregoing plan, except
that the list of candidates shall be submtted to the governor not nore
than fifteen days after the affected organizations are notified of the
i ncapacity and the governor shall make the appointnment within fifteen
days after the list is submtted. The tenporary nenber shall serve
until such time as the affected nenber is able to reassune his or her
duties by returning fromrequested famly | eave or as determ ned by the
treating physician or licensed advanced registered nurse practitioner
or until the affected nenber's term expires, whichever occurs first.
Whenever the workload of the board and its orderly and expeditious
di sposition shall necessitate, the governor may appoint two additional
pro-tem nmenbers in addition to the regular nenbers. Such appointnents
shall be for a definite period of tinme, and shall be nade fromlists
subm tted respectively by | abor and industry as in the case of regul ar
menbers. One pro-temnenber shall be a representative of |abor and one
shall be a representative of industry. Menbers shall devote their
entire time to the duties of the board and shall receive for their
services a salary as fixed by the governor in accordance with the
provi sions of RCW 43.03.040 which shall be in addition to travel
expenses in accordance with RCW43. 03. 050 and 43. 03. 060 as now exi sting
or hereafter anended. Headquarters for the board shall be located in
d ynpi a. The board shall adopt a seal which shall be judicially
recogni zed.

NEW SECTION. Sec. 19. A new section is added to chapter 51. 36 RCW
to read as foll ows:

Li censed advanced regi stered nurse practitioners are recogni zed as
i ndependent practitioners and, subject to the provisions of this title,
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the health services available to an injured worker under RCW51. 36. 010
i nclude health services provided by |icensed advanced regi stered nurse
practitioners within their scope of practice.

NEW SECTION. Sec. 20. By Decenber 1, 2005, the departnent of
| abor and industries shall report to the senate commttee on conmerce
and trade and the house commttee on comrerce and | abor, or successor
commttees, on the inplenentation of this act, including but not
limted to the effects of this act on injured worker outcones, claim
costs, and disputed clains.

NEW SECTI ON.  Sec. 21. Sections 1, 3 through 15, and 17 through 20
of this act expire June 30, 2006.

NEW SECTI ON.  Sec. 22. Sections 1, 3 through 15, and 17 through 20
of this act are necessary for the imedi ate preservation of the public
peace, health, or safety, or support of the state governnment and its
exi sting public institutions, and take effect July 1, 2003.

NEW SECTI ON. Sec. 23. Sections 2 and 16 of this act take effect
June 30, 2006.

NEW SECTION. Sec. 24. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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