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SENATE BI LL 5981

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Haugen, Rasnmussen and Swecker

Read first time 02/26/2003. Referred to Commttee on Agriculture.

AN ACT Rel ating to construction projects in state waters; anendi ng
RCW 77.55. 060, 77.55.100, 77.55.110, 77.55.280, 77.55.290, 77.55. 300,
and 77.55.310; adding new sections to chapter 77.55 RCW creating new
sections; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that agriculture
is a key industry for the state. The l|egislature also finds that
agriculture is a way of life for many people whose famlies settled
lands in the state and have actively farned them for generations. The
| egi sl ature further finds that agriculture is a cultural and historical
conponent of many communities and represents the societal and econonic
foundation of many rural areas in Wshington. Agricul tural | ands
provide key wldlife habitat and open space for the enjoynent and
econom ¢ benefit of the people of Washi ngton.

(2) The legislature also finds that salnon recovery is a priority
i n Washi ngton. The |egislature recognizes that the listings of sal non
and steel head runs in Washington under the federal endangered species
act (16 U S.C. Sec. 1531 et seq.) mmy inpose obligations on state
government, as well as the citizens of Wshington, to undertake
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recovery efforts to facilitate salnon recovery in the state. In
addition to satisfying legal obligations, the |egislature recognizes
the inportance of salnon recovery for sport, comercial, and triba
fishing industries, to respect the cultural inportance of salnon to
tribes and to the state, and for the economc vitality of many areas of
the state. The legislature further recognizes that nunerous efforts
are under way across the state to pronote fish habitat restoration and
that mllions of dollars of public funds have been dedicated to these
efforts.

(3) The legislature further finds that agricultural |ands and the
agricultural industry can play an inportant role in salnon recovery.
The | egislature recognizes that all |ocal governnents are required by
the growh rmanagenent act, chapter 36.70A RCW to designate
agricultural lands of long-termcommercial significance and that | ocal
government s pl anni ng under RCW36. 70A. 040 are required to desi gnate and
protect these | ands. The |l egislature also recognizes that agricul tural
| ands, by being protected from devel opnent that may inpair critica
sal non habitat, can be both an economi c and an environnental resource
for the state.

(4) The legislature declares that the productivity of agricultural
| ands cannot be sacrificed. The legislature finds that economc
circunstances in the agricultural industry, encroaching devel opnent on
agricultural |lands and adjacent |ands, and the restrictions inposed on
farmng in various | and use and environnental regul ations have resulted
in significant losses of agricultural lands in this state. The
| egi sl ature therefore declares that it is in the best interest of the
state to establish policies that result in no net loss of the state's
agricultural |and base.

(5) The legislature finds that the hydraulic project approval
provi sions of this chapter have recently been inplenented in ways that
required restoration of salnon habitat by converting existing
agricultural land. The legislature also finds that this has resulted
in financial |osses for agricultural producers and potential damage to
previously productive agricultural land in Skagit county. The
| egislature further finds that failure to reconcile the goals of
protecting agricultural lands of |ong-term conmmercial significance,
public and private infrastructure, and fish passage requirenents nmay
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lead to future damage to and potentially 1loss of productive
agricultural lands in Skagit and ot her WAshi ngton counti es.

(6) The legislature therefore declares that the purposes of this
act are to:

(a) Affirmthe power and duties of drainage district conm ssioners
as stated in RCW 85. 06. 080;

(b) darify the purpose of the fishway and hydraulic project
approval requirenents of chapter 77.55 RCW as applied to works and
projects related to drai nage infrastructure including tide gates, flood
gates, and punp stations;

(c) Prioritize the use of public land for fish habitat restoration
proj ects;

(d) Create denpnstration projects to assess the effectiveness of
certain fish passage devices and to test their inpact on public |and;
and

(e) Establish a task force to review issues regarding the
i npl emrentation of fishway and hydraulic project approval requirenments
as they relate to designated agricultural lands, analyze the
effectiveness of the denonstration projects for fish habitat
restoration, and report any legislative recomendations to the
| egi sl ature.

Sec. 2. RCW77.55.060 and 1998 ¢ 190 s 86 are each anended to read
as follows:

(1) Subject to subsection (3) of this section, a dam or other
obstruction across or in a streamshall be provided with a durable and
efficient fishway approved by the director. Plans and specifications
shall be provided to the departnent prior to the director's approval.
The fishway shall be mintained in an effective condition and
continuously supplied with sufficient water to freely pass fish.

(2) If a person fails to construct and maintain a fishway or to
remove the damor obstruction in a manner satisfactory to the director,
then within thirty days after witten notice to conply has been served
upon the owner, his or her agent, or the person in charge, the director
may construct a fishway or renove the dam or obstruction. Expenses
incurred by the department constitute the value of a Iien upon the dam
and upon the personal property of the person owning the dam Notice of
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the lien shall be filed and recorded in the office of the county
auditor of the county in which the damor obstruction is situated. The
lien may be foreclosed in an action brought in the nane of the state.

If, within thirty days after notice to construct a fishway or
remove a dam or obstruction, the owner, his or her agent, or the person
in charge fails to do so, the dam or obstruction is a public nuisance
and the director nmay take possession of the dam or obstruction and
destroy it. No liability shall attach for the destruction.

(3) For the purposes of this section, "other obstruction" does not
include tide gates or flood gates that were originally installed on or
before the effective date of this section or the repair, replacenent,
or inprovenent of such tide gates or flood gates.

NEW SECTION. Sec. 3. A new section is added to chapter 77.55 RCW
to read as foll ows:

In interpreting the requirenments of this chapter, the departnent
shal | adopt a standard of no net |loss of agricultural activity on | ands
designated as agricultural |ands of |ong-term commercial significance
according to chapter 36.70A RCW When assessing the inpacts of
projects under this chapter on designated agricultural |ands and when
considering the inposition of conditions on departnent permts or
approvals according to this chapter, the departnent shall establish
mechani sns, create conditions, and design strategies to effectuate this
st andar d.

Sec. 4. RCW77.55.100 and 2002 ¢ 368 s 2 are each anended to read
as follows:

(1) In the event that any person or governnent agency desires to
construct any formof hydraulic project or performother work that wll
use, divert, obstruct, or change the natural flow or bed of any of the
salt or fresh waters of the state, such person or governnent agency
shal |, before comenci ng construction or work thereon and to ensure the
proper protection of fish |life, secure the approval of the departnent
as to the adequacy of the neans proposed for the protection of fish
life. This approval shall not be unreasonably w thheld or unreasonably
condi ti oned.

(2)(a) The departnent shall grant or deny approval of a standard
permt within forty-five calendar days of the receipt of a conplete
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application and notice of conpliance with any applicable requirenents
of the state environnental policy act, nade in the nmanner prescribed in
this section. The permt must contain provisions allowng for mnor
nodi fications to the plans and specifications wthout requiring
rei ssuance of the permt.

(b) The applicant may docunent receipt of application by filing in
person or by registered mail. A conplete application for approva
shal |l contain general plans for the overall project, conplete plans and
specifications of the proposed construction or work within the nean
hi gher high water line in salt water or within the ordinary high water
line in fresh water, and conplete plans and specifications for the
proper protection of fish life.

(c) The forty-five day requirenent shall be suspended if:

(1) After ten working days of receipt of the application, the
applicant remains unavailable or unable to arrange for a tinely field
eval uation of the proposed project;

(1i) The site is physically inaccessible for inspection; or

(ii1) The applicant requests delay. |Immediately upon determ nation
that the forty-five day period is suspended, the departnent shall
notify the applicant in witing of the reasons for the del ay.

(d) For purposes of this section, "standard permt" neans a witten
permt issued by the departnent when the conditions under subsections
(3) and (5)(b) of this section are not net.

(3)(a) The departnment may issue an expedited witten permt in
those instances where normal permt processing would result in
significant hardship for the applicant or unacceptable damge to the
environnent. In cases of immnent danger, the departnent shall issue
an expedited witten permt, upon request, for work to repair existing
structures, nove obstructions, restore banks, protect property, or
protect fish resources. Expedited permt requests require a conplete
witten application as provided in subsection (2)(b) of this section
and shall be issued within fifteen cal endar days of the receipt of a
conplete witten application. Approval of an expedited permt is valid
for up to sixty days fromthe date of issuance.

(b) For the purposes of this subsection, "inmnent danger"” neans a
threat by weather, water flow, or other natural conditions that is
likely to occur wthin sixty days of a request for a permt
appl i cation.
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(c) The departnent nmay not require the provisions of the state
environnental policy act, chapter 43.21C RCW to be net as a condition
of issuing a permt under this subsection.

(d) The departnent or the county legislative authority may
determine if an inmnent danger exists. The county |egislative
authority shall notify the departnment, in witing, if it determ nes
that an i mm nent danger exi sts.

(4) Approval of a standard permt is valid for a period of up to
five years from date of issuance. The permttee nust denonstrate
substantial progress on construction of that portion of the project
relating to the approval within two years of the date of issuance. |If
the departnent denies approval, the departnent shall provide the
applicant, in witing, a statenent of the specific reasons why and how
t he proposed project would adversely affect fish life. Protection of
fish life shall be the only ground upon whi ch approval nmay be denied or
condi ti oned. Chapter 34.05 RCW applies to any denial of project
approval , condi ti onal approval , or requi renents for proj ect
nodi fi cati on upon which approval may be conti ngent.

(5 (a) In case of an energency arising fromweather or streamfl ow
conditions or other natural conditions, the departnment, through its
aut hori zed representatives, shall issue i nmedi ately, upon request, oral
approval for renoving any obstructions, repairing existing structures,
restoring streambanks, or to protect property threatened by the stream
or a change in the stream flow w thout the necessity of obtaining a
witten approval prior to commencing worKk. Conditions of an oral
approval to protect fish life shall be established by the departnent
and reduced to witing within thirty days and conplied with as provided
for in this section. Oal approval shall be granted i mredi ately, upon
request, for a streamcrossing during an energency situation.

(b) For purposes of this section and RCW 77.55.110, "energency"
means an imediate threat to life, the public, property, or of
envi ronment al degradati on.

(c) The departnment or the county legislative authority nay declare
and conti nue an energency when one or nore of the criteria under (b) of
this subsection are net. The county legislative authority shall
imedi ately notify the departnent if it declares an energency under
t hi s subsecti on.
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(6) The departnent shall, at the request of a county, develop five-
year mai ntenance approval agreenents, consistent wth conprehensive
flood control managenent plans adopted under the authority of RCW
86. 12. 200, or other watershed plan approved by a county |egislative
authority, to allow for work on public and private property for bank
stabilization, bridge repair, renoval of sand bars and debris, channel
mai nt enance, and ot her fl ood danage repair and reduction activity under
agreed- upon conditions and tines wi thout obtaining permts for specific
proj ects.

(7) This section shall not apply to the construction of any form of
hydraulic project or other work which diverts water for agricultura
irrigation or stock watering purposes authorized under or recogni zed as
being valid by the state's water codes, or when such hydraulic project
or other work is associated with streanbank stabilization to protect
farm and agricultural land as defined in RCW 84.34.020. These
irrigation or stock watering diversion and streanbank stabilization
projects shall be governed by RCW 77.55. 110.

A | andscape nmanagenent plan approved by the departnent and the
departnent of natural resources under RCW 76.09.350(2), shall serve as
a hydraulic project approval for the life of the plan if fish are
sel ected as one of the public resources for coverage under such a plan.

(8) For the purposes of this section and RCW77.55.110, "bed" neans
the land below the ordinary high water lines of state waters. Thi s
definition does not include irrigation ditches, canals, storm water
run-of f devices, or other artificial watercourses except where they
exist in a natural watercourse that has been altered by nman.

(9) The phrase "to construct any form of hydraulic project or
perform other work" does not include the act of driving across an
established ford. Driving across streanms or on wetted stream beds at
areas other than established fords requires approval. Wrk within the
ordinary high water line of state waters to construct or repair a ford
or crossing requires approval .

(10) The departnment may not require the installation of a self-
requlating tide gate as a condition of hydraulic project approval for
mai nt enance or replacenent of agricultural drainage systens under this
section. Any condition requiring fish passage in an existing hydraulic
project approval is permanently stayed.
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Sec. 5. RCW77.55.110 and 2002 ¢ 368 s 3 are each anended to read
as follows:

(1) I'n the event that any person or governnment agency desires to
construct any form of hydraulic project or other work that diverts
water for agricultural irrigation or stock watering purposes, or when
such hydraulic project or other work is associated w th streanbank
stabilization to protect farm and agricultural |and as defined in RCW
84.34.020, and when such diversion or streanbank stabilization wll
use, divert, obstruct, or change the natural flow or bed of any river
or streamor will utilize any waters of the state or materials fromthe
stream beds, the person or governnent agency shall, before comencing
construction or work thereon and to ensure the proper protection of
fish life, secure a witten approval from the departnent as to the
adequacy of the neans proposed for the protection of fish life. This
approval shal | not be unreasonably wthheld or unreasonably
condi ti oned.

(2) The departnent shall grant or deny the approval within forty-
five cal endar days of the receipt of a conplete application and notice
of conpliance wth any applicable requirenents of the state
environnental policy act, made in the manner prescribed in this

section. The permt nust contain provisions allowng for mnor
nodi fications to the plans and specifications wthout requiring
rei ssuance of the permt. The applicant nay docunent receipt of

application by filing in person or by registered mail

(3) A conplete application for an approval shall contain genera
pl ans for the overall project, conplete plans and specifications of the
proposed construction or work within ordinary high water line, and
conplete plans and specifications for the proper protection of fish
life.

(4)(a) The forty-five day requirenment shall be suspended if
((H))

(i) After ten working days of receipt of the application, the
applicant remains unavailable or unable to arrange for a tinely field
eval uation of the proposed project; ((£2))

(ii) The site is physically inaccessible for inspection; or ((£3))

(iii) The applicant requests del ay.
(b) I'nmediately upon determ nation that the forty-five day period
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i s suspended, the departnment shall notify the applicant in witing of
the reasons for the del ay.

(5) An approval shall remain in effect without need for periodic
renewal for projects that divert water for agricultural irrigation or
st ock wat eri ng purposes and that involve seasonal construction or other
wor k.  Approval for streanmbank stabilization projects shall remain in
effect without need for periodic renewal if the problem causing the
need for the streanbank stabilization occurs on an annual or nore
frequent basis. The permttee nust notify the appropriate agency
before comrencing the construction or other work within the area
covered by the approval.

(6) The permttee nust denonstrate substantial progress on
construction of that portion of the project relating to the approva
within two years of the date of issuance.

(7) I'f the departnent deni es approval, the departnent shall provide
the applicant, in witing, a statenment of the specific reasons why and
how t he proposed project would adversely affect fish life. Protection
of fish life shall be the only ground upon whi ch approval may be deni ed
or conditioned. |ssuance, denial, conditioning, or nodification shal
be appealable to the hydraulic appeals board established in RCW
43.21B. 005 within thirty days of the notice of decision. The burden
shal | be upon the departnent to show that the denial or conditioning of
an approval is solely ained at the protection of fish life.

(8) The departnent may, after consultation with the permttee,
nmodi fy an approval due to changed conditions. The nodifications shal
becone effective unl ess appealed to the hydraulic appeals board within
thirty days fromthe notice of the proposed nodification. The burden
is on the departnment to show that changed conditions warrant the
nodi fication in order to protect fish life.

(9) A permttee may request nodification of an approval due to
changed conditions. The request shall be processed within forty-five
cal endar days of receipt of the witten request. A decision by the
departnment nay be appeal ed to the hydraulic appeals board within thirty
days of the notice of the decision. The burden is on the permttee to
show that changed conditions warrant the requested nodification and
that such nodification will not inpair fish life.

(10) In case of an energency arising from weather or stream fl ow
conditions or other natural conditions, the departnment, through its
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aut hori zed representatives, shall issue imrediately upon request oral
approval for renoving any obstructions, repairing existing structures,
restoring streambanks, or to protect property threatened by the stream
or a change in the stream flow w thout the necessity of obtaining a
witten approval prior to conmmencing worKk. Conditions of an oral
approval shall be reduced to witing within thirty days and conplied
with as provided for in this section.

(11) For purposes of this chapter, "streanbank stabilization" shall
i nclude but not be Ilimted to log and debris renoval, bank protection
(including riprap, jetties, and groins), gravel renoval and erosion
control

(12) The departnent may not require the installation of a self-
requlating tide gate as a condition of hydraulic project approval for
mai nt enance or replacenent of agricultural drainage systens under this
section. Any condition requiring fish passage in an existing hydraulic
project approval is permanently stayed.

NEW SECTION. Sec. 6. A new section is added to chapter 77.55 RCW
to read as foll ows:

The departnent shall conply with the requirenents of this section
when inposing conditions on approvals issued according to RCW
77.55.060, 77.55.100, or 77.55.110 for any project or work on |ands
designated as agricultural |ands of |ong-term comercial significance
according to chapter 36. 70A RCW The departnent shall

(1) Enploy the standard of no net |oss of agricultural activity on
designated agricultural lands in all anal yses and deci sions as required
under section 3 of this act;

(2) Consider the quantity and quality of habitat necessary to
ensure fish protection within the watershed of the work or project
being considered as identified in assessnents and plans prepared
pursuant to sections 11 through 13 of this act;

(3) Prepare an environnental assessnent of the benefits of the
condition for fish protection and of the inpacts of the condition on
designated agricultural lands and on public or private drainage or
ot her infrastructure;

(4) Prepare an econom c assessnment of the costs of any inpacts on
designated agricultural lands identified in subsection (2) of this
section, including loss of agricultural crops or soil productivity,

SB 5981 p. 10



© 00 N O Ol WDN P

e ol e
o U N WNRER O

17
18
19
20
21
22
23
24
25
26
27
28

29
30
31
32
33
34
35

financial |oss associated with crop failure, loss in market value or
other financial inpacts to the I and, and an econom c assessnent of any
inpacts to or loss of public or private drainage or other
i nfrastructure;

(5) lIdentify a source or source of funding of any financial inpacts
to designated agricultural |ands determ ned according to subsection (4)
of this section;

(6) Work coll aboratively with owners of designated agricultura
| ands and the associated special taxing districts as defined in RCW
85.38.180 to identify opportunities for conpensation and to provide
conpensation to affected I|andowners for any financial inpacts
determ ned according to subsection (4) of this section; and

(7) Determne the potential for a voluntary agreenent nade
according to RCW 77.55.300 to provide adequate fish protection within
the watershed or for habitat restoration progranms or efforts within or
outside of the watershed to address fish protection needs.

Sec. 7. RCW77.55.280 and 2001 ¢ 253 s 54 are each anended to read
as follows:

(1) Wen a private landowner is applying for hydraulic project
approval under this chapter and that |andower has entered into a
habitat incentives agreenent with the departnent and the departnent of
natural resources as provided in RCW 77.55.300, the departnent shal
conply with the terns of that agreenent when eval uating the request for
hydraul i ¢ project approval.

(2) Nothing in this act limts the ability of the departnent or a
private landowner to enter into a voluntary habitat incentives
agreenent under this section. Any such agreenent is subject to the
requi renents of RCW 85. 38. 180.

Sec. 8. RCW77.55.290 and 2001 ¢ 253 s 55 are each anended to read
as follows:

(1) In order to receive the permt review and approval process
created in this section, a fish habitat enhancenent project nust neet
the criteria under (a) and (b) of this subsection:

(a) A fish habitat enhancenent project nust be a project to
acconplish one or nore of the foll owm ng tasks:

p. 11 SB 5981
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(1) Elimnpation of human-nmade fish passage barriers, including
cul vert repair and repl acenent;

(i1) Restoration of an eroded or unstabl e stream bank enpl oyi ng t he
principle of bioengineering, including limted use of rock as a
stabilization only at the toe of the bank, and with primry enphasis on
usi ng native vegetation to control the erosive forces of flow ng water;
or

(ti1) Placenent of woody debris or other instream structures that
benefit naturally reproducing fish stocks.

The departnent shall develop size or scale threshold tests to
determine if projects acconplishing any of these tasks should be
eval uated under the process created in this section or under other
project review and approval processes. A project proposal shall not be
reviewed under the process created in this section if the departnent
determnes that the scale of the project raises concerns regarding
public health and safety; and

(b) A fish habitat enhancenent project nust be approved in one of
the foll owi ng ways:

(1) By the departnment pursuant to chapter 77.95 or 77.100 RCW

(ii) By the sponsor of a watershed restoration plan as provided in
chapter 89.08 RCW

(ti1) By the departnment as a departnent-sponsored fish habitat
enhancenment or restoration project;

(1v) Through the review and approval process for the jobs for the
envi ronment program

(v) Through the review and approval process for conservation
di strict-sponsored projects, where the project conplies with design
standards established by the —conservation conmm ssion through
i nt eragency agreenent with the United States fish and wildlife service
and the natural resource conservation service;

(vi) Through a formal grant program established by the | egislature
or the departnent for fish habitat enhancenent or restoration; and

(vii) Through other fornal review and approval processes
established by the | egislature.

(2) Fish habitat enhancenent projects neeting the criteria of
subsection (1) of this section are expected to result in beneficial
inpacts to the environnent. Deci sions pertaining to fish habitat
enhancenent projects neeting the criteria of subsection (1) of this

SB 5981 p. 12
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section and being reviewed and approved according to the provisions of
this section are not subj ect to the requirenents of RCW
43.21C. 030(2) (c).

(3) Hydraulic project approval is required for projects that neet
the criteria of subsection (1) of this section and are being reviewed
and approved under this section. An applicant shall wuse a joint

aquatic resource permt application form ((developedbythedepartrent
of—ecology—permt—assistance——ecenter)) to apply for approval under this

chapter. On the sane day, the applicant shall provide copies of the
conpleted application formto the departnent and to each appropriate
| ocal governnent. Local governnments shall accept the application as
notice of the proposed project. The departnment shall provide a
fifteen-day comment period during which it wll receive coments
regardi ng environnental inpacts. In no nore than forty-five days, the
departnment shall either issue hydraulic project approval, wth or
wi thout conditions, deny approval, or nmake a determnation that the
review and approval process created by this section is not appropriate
for the proposed project. The departnent shall base this determ nation
on identification during the coment period of adverse inpacts that
cannot be mtigated by hydraulic project approval. |If the departnent
determ nes that the review and approval process created by this section
is not appropriate for the proposed project, the departnent shall
notify the applicant and the appropriate |ocal governnments of its
determ nation. The applicant may reapply for approval of the project
under ot her review and approval processes.

Any person aggrieved by the approval, denial, conditioning, or
nodi fication of hydraulic project approval under this section my
formal |y appeal the decision to the hydraulic appeals board pursuant to
the provisions of this chapter.

(4) No | ocal governnent may require permts or charge fees for fish
habi tat enhancenent projects that neet the criteria of subsection (1)
of this section and that are reviewed and approved according to the
provi sions of this section.

Sec. 9. RCW 77.55.300 and 2000 c¢c 107 s 229 are each anended to
read as foll ows:

(1) ((Beg-Aning—in—Januvary—1998-)) The departnent of fish and

wildlife and the departnent of natural resources shall inplenent a
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habitat incentives program based on the recomendations of federally
recogni zed Indian tribes, | andowner s, the regional fisheries
enhancenment groups, the tinber, fish, and wldlife cooperators, and
other interested parties. The programshall allow a private | andowner
to enter into an agreenent with the departnents to enhance habitat on
the | andowner's property for food fish, game fish, or other wildlife
speci es. I n exchange, the |andowner shall receive state regul atory
certainty with regard to future applications for hydraulic project
approval or a forest practices permt on the property covered by the
agreenent. The overall goal of the programis to provide a nechanism
that facilitates habitat devel opnment on private property while avoiding
an adverse state regulatory inpact to the |andower at sone future
date. A single agreenent between the departnents and a | andowner may
enconpass up to one thousand acres. A landowner may enter into
mul tiple agreenents with the departnents, provided that the total
acreage covered by such agreenents with a single |andower does not
exceed ten thousand acres. The departnents are not obligated to enter
into an agreenent unless the departnents find that the agreenent is in
the best interest of protecting fish or wldlife species or their
habi t at .

(2) A habitat incentives agreenent shall be in witing and shal
contain at |least the following: A description of the property covered
by the agreenent, an expiration date, a description of the condition of
the property prior to the inplenentation of the agreenent, and other
informati on needed by the |andowner and the departnents for future
reference and deci si ons.

(3) As part of the agreenent, the departnment of fish and wildlife
may stipulate the factors that will be considered when the departnent
evaluates a |landowner's application for hydraulic project approval
under RCW 77.55.100 or 77.55.110 on property covered by the agreenent.
The departnment's identification of these evaluation factors shall be in
concurrence with the departnent of natural resources and affected
federally recognized Indian tribes. In general, future decisions
related to the issuance, conditioning, or denial of hydraulic project
approval shall be based on the conditions present on the |andowner's
property at the time of the agreenment, unless all parties agree
ot herw se.
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(4) As part of the agreenment, the departnment of natural resources

may stipulate the factors that will be considered when the departnent
eval uates a | andowner's application for a forest practices permt under
chapter 76.09 RCW on property covered by the agreenent. The

departnent's identification of these evaluation factors shall be in
concurrence with the departnent of fish and wldlife and affected
federally recognized Indian tribes. In general, future decisions
related to the issuance, conditioning, or denial of forest practices
permts shall be based on the conditions present on the |andowner's
property at the tinme of the agreenent, unless all parties agree
ot herw se.

(5) The agreenent is binding on and may be used by only the
| andowner who entered into the agreenent with the departnent. The
agreenent shall not be appurtenant with the |and. However, if a new
| andowner chooses to maintain the habitat enhancenent efforts on the
property, the new | andowner and the departnents nmay jointly choose to
retain the agreenent on the property.

(6) If the departnments receive multiple requests for agreenents
with private |andowners under the habitat incentives program the
departnments shall prioritize these requests and shall enter into as
many agreenents as possible within avail abl e budgetary resources.

(7) This section does not abrogate the departnent's obligation to
prioritize the use of public lands for fish habitat restoration
projects.

(8) This section does not authorize the departnment to inpose
conditions requiring fish habitat restoration either on or affecting
lands designated as agricultural lands of |ong-term commercial
significance according to chapter 36.70A RCW in any approvals issued
according to RCW 77.55.060, 77.55.100, or 77.55.110 in the absence of
a voluntary agreenent entered into according to this section.

Sec. 10. RCW 77.55.310 and 2001 c¢ 253 s 21 are each anended to
read as foll ows:

(1) The director may aut horize renoval, rel ocation, reconstruction,
or other nodification of an inadequate fishway or fish protective
device required by RCW 77.55.320 which device was in existence on
Septenber 1, 1963, without cost to the owner for materials and | abor.
The nodification may not materially alter the anpunt of water flow ng
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t hrough the fishway or fish protective device. Follow ng nodification
the fishway or fish protective device shall be mintained at the
expense of the person or governmental agency owning the obstruction or
wat er di version devi ce.

(2) This section does not authorize the director to inplenent or
i npose fish habitat restoration conditions either on or affecting | ands
designated as agricultural lands of long-term commercial significance
according to chapter 36.70A RCW except as authorized under RCW
77.55. 300.

NEWSECTION. Sec. 11. A new section is added to chapter 77.55 RCW
to read as foll ows:

Upon witten request of the owner of |and designated as
agricultural lands of |long-term commercial significance according to
chapter 36. 70A RCW the departnent shall provide for the renoval of any
self-regulating tide gate installed because of a condition inposed by
the departnment in an approval issued according to RCW 77.55. 060,
77.55.100, or 77.55.110 or hydraulic project approval for maintenance
or replacenent of agricultural drainage systens under this section
The departnent shall nmake the tide gate renoval a priority and conpl ete
the renoval wthin ninety days of receipt of the owner's witten
request. The departnent shall pay for any tide gate renoval required
by this section within existing resources.

NEW SECTION. Sec. 12. (1) A task force is created that is
conposed of the following thirteen nenbers and any nenbers identified
in subsection (2) of this section who elect to participate:

(a) Two nenbers of the house of representatives, one from each
maj or caucus, appoi nted by the speaker of the house of representatives;

(b) Two nenbers of the senate, one from each nmjor caucus,
appoi nted by the president of the senate;

(c) One representative of the fish and wldlife conmm ssion,
appoi nted by the chair of the conm ssion;

(d) Two representatives of the agricultural industry famliar with
agricultural issues in Skagit county, appointed by the governor from
nom nees submtted by organi zations representing the industry in the
st at e;
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(e) Two representatives of environnmental interest organizations
with famliarity and expertise in agricultural activities and issues
related to approval s issued under chapter 77.55 RCW appointed by the
governor from nom nees submtted by an organization or organizations
representing environnental interests. One of those representatives
must represent a Skagit county organi zati on;

(f) One representative of a Skagit county diking and drainage
district, appointed by the governor from nom nees submtted by either
individual districts, or an association of diking and drainage
districts, or both;

(g) One representative of the lead entity for salnon recovery in
Skagit county, appointed by the |ead entity;

(h) One representative of Skagit county, appointed by its
| egi sl ative authority; and

(1) One representative fromthe office of the governor

(2) Representatives of the United States environnental protection
agency, the United States natural resources conservation service, and
tribes with interests in Skagit county shall be invited and encouraged
to participate as nonvoting nenbers of the task force.

(3) The task force shall convene as soon as possible upon
appoi ntnent of its nenbers. The task force shall elect a chair and
adopt rules for conducting the business of the task force. Staff

support for the task force shall be provided by the Washington state
conservation conm ssi on.

(4) The task force shall:

(a) Review and anal yze the issues identified in section 1 of this
act and the purposes specified in section 1(6) of this act to determ ne
the effectiveness of this act in addressing those issues and achi evi ng
t hose purposes;

(b) Define the scope, nature, and extent of the assessnents |isted
in section 13 of this act, review the assessnents listed in section 13
of this act, develop a nethodology to distinguish between facilities
that function as drainage infrastructure and those that are passages
for fish, and recomrend statutory and policy changes to provide fish
and wldlife habitat while ensuring that there is no net [oss of
farm and;

(c) ldentify appropriate denonstration projects and provide
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direction on project purpose, duration, nonitoring, reporting, and
fundi ng; and

(d) Review and analyze the selection, nonitoring, and results of
any such denonstration projects.

(5) Legislative nmenbers of the task force shall be reinbursed for
travel expenses as provided in RCW 44.04.120. Nonl egislative nenbers
of the task force shall be reinbursed for travel expenses as provided
in RCW 43.03.050 and 43.03.060. The task force shall neet in Skagit
county.

(6) Beginning in Decenber 2003, the task force shall provide annual
reports to the appropriate commttees of the legislature with its
findings and any legislative recommendati ons. The task force shal
submt a final report and any |egislative recommendations to the
appropriate conmmttees of the |legislature by Decenber 31, 2005.

NEW SECTION. Sec. 13. The task force created in section 12 of
this act nust rely on university or private consultants to prepare a
strategy that incorporates the follow ng el enents:

(1) An inventory of existing tide gates |located in Skagit county.
The inventory shall include I|ocation, age, type, and naintenance
history of the tide gates and other factors as determ ned by Skagit
county and the affected districts;

(2) An assessnent of the role of tide gates l|located in Skagit
county; the role of tidal fish habitat for various |ife stages of
salnon; the quantity and characterization of tidal fish habitat
currently accessible to fish; the quantity and characterization of the
present tidal fish habitat created at the tinme the dikes and outlets
were constructed; the quantity of potential tidal fish habitat on
public lands and alternatives to enhance this habitat; the effects of
salt water intrusion on agricultural land, including the effects of
backfeedi ng of salt water through the underground drai nage system the
role of tide gates in drainage systens, including relieving excess
water from saturated soil and providing reservoir functions between
tides; the effect of saturated soils on production of crops; the
characteristics of properly functioning tidal fish habitat; the
description of agricultural |ands designated by the county as having
| ong-term commercial significance and the effect of that designation;
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and the econom c inpacts to existing | and uses for various alternatives
for tide gate alteration; and

(3) A long-term proposal for fish habitat enhancenment to neet the
two goals of salnon recovery and no net |oss of agricultural |ands.
The proposal shall include nethods to increase fish passage and enhance
habitat on public lands, voluntary nmethods to increase fish passage on
private lands, a priority Ilist of fish passage projects, and
recommendations for funding of high priority projects. The lead entity
al so may propose pilot projects that wll be designed to test and
measure the success of various proposed strategies.

NEW SECTION. Sec. 14. A new section is added to chapter 77.55 RCW
to read as foll ows:

As used in this chapter, "tide gate" neans a one-way check val ve
that prevents the backflow of tidal water.

NEW SECTION. Sec. 15. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 16. This act is necessary for the imredi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi ately.

~-- END ---
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