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S-1389. 3

SENATE BI LL 5852

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Honeyford, Prentice, Hewitt, Keiser, Cke and Parlette

Read first tinme 02/17/2003. Referred to Commttee on Comerce &
Tr ade.

AN ACT Relating to restricting the ability of tobacco product
manuf acturers, wholesalers, and distributors and other persons to
violate or to facilitate the violation of chapter 70.157 RCW anendi ng
RCW 82.24.130 and 82.24.145; adding a new chapter to Title 70 RCW
prescribing penalties; providing an effective date; and declaring an
enmer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The legislature finds that violations of RCW
70.157.020 threaten the integrity of the tobacco master settlenent
agreenent, the fiscal soundness of the state, and the public health
The legislature finds the enacting procedural enhancenents wll help
prevent violations and aid the enforcenent of RCW 70.157.020 and
t her eby safeguard the master settl enent agreenent, the fiscal soundness
of the state, and the public health. The provisions of this act are
not intended to and shall not be interpreted to anend chapter 70.157
RCW

NEW SECTION. Sec. 2. The following definitions apply to this
chapter unless the context clearly requires otherw se.
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(1) "Brand famly" neans all styles of cigarettes sold under the
sanme trademark and differentiated from one another by neans of
additional nodifiers or descriptors, including, but not l[imted to,
"menthol," "lights,"” "kings," and "100s," and includes any brand nane
alone or in conjunction with any other word, trademark, |ogo, synbol,
motto, selling nessage, recognizable pattern of colors, or any other
indicia of product identification identical or simlar to, or
identifiable with, a previously known brand of cigarettes.

(2) "Board" nmeans the |iquor control board.

(3) "G garette" has the sanme neaning as in RCW 70.157.010(d).

(4) "Director"” neans the director of the departnent of revenue
except as ot herw se not ed.

(5) "Directory" neans the directory to be created and published on
a web site by the attorney general pursuant to section 3(2) of this
act.

(6) "Distributor" has the sane neaning as in RCW 82.26.010(3),
except that for purposes of this chapter, no person is a distributor if
t hat person does not deal with cigarettes as defined in this section.

(7) "Master settlenent agreenment” has the sane neaning as in RCW
70. 157. 010(e).

(8) "Nonparticipating manufacturer"” neans any tobacco product
manufacturer that is not a participating manufacturer.

(9) "Participating manufacturer” has the neaning given that termin
section I1(jj) of the master settlenent agreenent.

(10) "Qualified escrow fund® has the sanme neaning as in RCW
70. 157. 010(f).

(11) "Stamp" neans "stanp" as defined in RCW 82.24.010(7) or as
referred to in RCW43. 06. 455(4).

(12) "Tobacco product nmanufacturer"” has the sane neaning as in RCW
70. 157.010(i ).

(13) "Units sold" has the same neaning as in RCW70.157.010(j).

(14) "Whol esal er” has the sane neaning as in RCW 82.24. 010.

NEWSECTION. Sec. 3. (1) Every tobacco product nmanufacturer whose
cigarettes are sold in this state, whether directly or through a
whol esal er, di stri butor, retailer, or simlar internediary or
internmediaries, shall execute and deliver on a form prescribed by the
attorney general a certification to the attorney general, no |l ater than
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the thirtieth day of April each year, certifying under penalty of
perjury that, as of the date of such certification, the tobacco product
manufacturer is either a participating manufacturer; or is in full
conpliance with RCW 70.157.020(b) (1), including all paynents required
by that section or this act.

(a) A participating manufacturer shall include inits certification
a list of its brand famlies. The participating manufacturer shal
update the list thirty calendar days prior to any addition to or
nodi fication of its brand famlies by executing and delivering a
suppl emental certification to the attorney general.

(b) A nonparticipating manufacturer shall include in its
certification: (i) Alist of all of its brand famlies and the nunber
of units sold for each brand famly that were sold in the state during
the preceding calendar year; (ii) a list of all of its brand famlies
t hat have been sold in the state at anytinme during the current cal endar
year; (iii) indicating, by an asterisk, any brand famly sold in the
state during the preceding calendar year that is no |onger being sold
inthe state as of the date of such certification; and (iv) identifying
by nanme and address any other manufacturer of brand famlies in the
precedi ng or current cal endar year. The nonparticipating manufacturer
shal |l update the list thirty cal endar days prior to any addition to or
nodi fication of its brand famlies by executing and delivering a
suppl emental certification to the attorney general.

(c) In the <case of a nonparticipating manufacturer, the
certification shall further certify:

(1) That the nonparticipating manufacturer is registered to do
business in the state or has appointed a resident agent for service of
process and provided notice as required by section 4 of this act;

(1i) That the nonparticipating manufacturer: (A) Has established
and continues to nmaintain a qualified escrow fund; and (B) has executed
a qualified escrow agreenent that has been revi ewed and approved by the
attorney general and that governs the qualified escrow fund;

(ti1) That the nonparticipating manufacturer is in full conpliance
with RCW 70.157.020(b)(1) and this chapter, and any rules adopted
pursuant thereto; and

(iv)(A The nane, address, and tel ephone nunber of the financial
institution where the nonparticipating manufacturer has established a
qual i fied escrow fund required pursuant to RCW70. 157. 020(b) (1) and all
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rules adopted thereunder; (B) the account nunber of the qualified
escrow fund and any subaccount nunber for the state of Washington; (C
the anmount the nonparticipating manufacturer placed in the fund for
cigarettes sold in the state during the preceding cal endar year, the
dat e and anobunt of each deposit, and evidence or verification as may be
deened necessary by the attorney general to confirmthe foregoing; and
(D) the amount and date of any withdrawal or transfer of funds the
nonpartici pati ng manufacturer nmade at any tinme from the fund or from
any other qualified escrow fund into which it ever nade escrow paynents
pursuant to RCW 70. 157.020(b) (1) and all rul es adopted thereunder.

(d) A tobacco product manufacturer may not include a brand famly
in its certification unless: (1) In the case of a participating
manuf acturer, the participating manufacturer affirns that the brand
famly is to be deened to be its cigarettes for purposes of cal cul ating
its paynents under the naster settlenent agreement for the rel evant
year, in the volunme and shares determ ned pursuant to the nmaster
settlenment agreenent; and (ii) in the case of a nonparticipating
manuf acturer, the nonparticipating manufacturer affirnms that the brand
famly is to be deened to be its cigarettes for purposes of RCW
70.157.020(b)(1). Nothing in this section limts or otherw se affects
the state's right to maintain that a brand famly constitutes
cigarettes of a different tobacco product manufacturer for purposes of
cal cul ating paynents under the naster settlenent agreenment or for
pur poses of RCW 70. 157. 020.

(e) A tobacco product manufacturer shall maintain all invoices and
docunentation of sales and other information relied upon for such
certification for a period of five years, unless otherw se required by
law to maintain themfor a greater period of tine.

(2) Not later than Novenber 1, 2003, the attorney general shal
devel op and publish on its web site a directory listing all tobacco
product manufacturers that have provided current and accurate
certifications conformng to the requirenents of this section and all
brand famlies that are listed in these certifications, except as noted
bel ow.

(a) The attorney general shall not include or retain in the
directory the name or brand famlies of any nonparticipating
manuf acturer that has failed to provide the required certification or
whose «certification the attorney general determines is not in
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conpliance wth subsection (1)(b) and (c) of this section, unless the
attorney general has determned that the violation has been cured to
the satisfaction of the attorney general.

(b) Neither a tobacco product nmanufacturer nor brand famly shal
be included or retained in the directory if the attorney general
concludes, in the case of a nonparticipating manufacturer, that: (i)
Any escrow paynent required pursuant to RCW 70.157.020(b) (1) for any
period for any brand famly, whether or not |I|isted by the
nonpartici pati ng manufacturer, has not been fully paid into a qualified
escrow fund governed by a qualified escrow agreenent that has been
approved by the attorney general; or (ii) any outstanding final
judgment, including interest, for a violation of RCW 70.157.020(b) (1)
t hat has not been fully satisfied for the brand famly or manufacturer.

(c) The attorney general shall update the directory as necessary in
order to correct mstakes and to add or renove a tobacco product
manuf acturer or brand famly to keep the directory in conformty with
the requirenents of this chapter

(d) Every whol esaler and distributor shall provide and update as
necessary an electronic mail address to the attorney general for the
purpose of receiving any notifications as may be required by this
chapter.

(3) It is unlawful for any person (a) to affix a stanp to a package
or other container of cigarettes of a tobacco product manufacturer or
brand famly not included in the directory, or to pay or cause to be
paid the tobacco products tax on any package or container; or (b) to
sell, offer, or possess for sale in this state or inport for sale in
this state, any cigarettes of a tobacco product manufacturer or brand
famly not included in the directory.

NEW  SECTION.  Sec. 4. (1) Any nonr esi dent or foreign
nonpartici pati ng manufacturer that has not registered to do business in
the state as a foreign corporation or business entity shall, as a
condition precedent to having its brand famlies included or retained
in the directory, appoint and continually engage w thout interruption
the services of an agent in this state to act as agent for the service
of process on whomall process, and any action or proceedi ng against it
concerning or arising out of the enforcenment of this chapter and RCW
70.157.020(b) (1), may be served in any manner authorized by law. The
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service shall constitute legal and valid service of process on the
nonpartici pati ng manufacturer. The nonparti ci pating manufacturer shal
provi de the nane, address, phone nunber, and proof of the appointnent
and availability of the agent to the satisfaction of the attorney
general .

(2) The nonparticipating manufacturer shall provide notice to the
attorney general thirty calendar days prior to termnation of the
authority of an agent and shall further provide proof to the
satisfaction of the attorney general of the appointnment of a new agent
no | ess than five cal endar days prior to the term nation of an existing
agent appoi nt nent. In the event an agent termnates an agency
appointment, the nonparticipating manufacturer shall notify the
attorney general of the termnation within five calendar days and
include proof to the satisfaction of the attorney general of the
appoi ntnent of a new agent.

(3) Any nonparticipating manufacturer whose cigarettes are sold in
this state, who has not appointed and engaged an agent as required in
this section, shall be deened to have appointed the secretary of state
as the agent and nay be proceeded against in courts of this state by
service of process upon the secretary of state. However, the
appoi ntnment of the secretary of state as agent shall not satisfy the
condition precedent for having the brand famlies of t he
nonpartici pati ng manufacturer included or retained in the directory.

NEW SECTION. Sec. 5. (1) In addition to the reporting
requi renments under RCW 70. 157.010(j) and the rul es adopted thereunder,
not |later than twenty-five cal endar days after the end of each cal endar
nmont h, and nore frequently if directed by the director, each whol esal er
and distributor shall submt information the director requires to
facilitate conpliance with this chapter, including, but not limted to,
a list by brand famly of the total nunber of cigarettes, or, in the
case of roll-your-own, the equivalent stick count for which the
whol esal er or distributor affixed stanps during the previous cal endar

month or otherwse paid the tax due for the «cigarettes. Each
whol esal er and distributor shall maintain and naeke available to the
di rector, al | i nvoi ces and docunent ati on of sal es of al |

nonparticipati ng manufacturer cigarettes and any other information
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relied upon in reporting to the attorney general or the director for a
period of five years.

(2) Information or records required to be furnished to the
departnment, the board, or the attorney general are confidential and
shall not be disclosed. However, the director and the board are
aut hori zed to disclose to the attorney general any infornmation received
under this chapter and requested by the attorney general for purposes
of determ ning conpliance with and enforcing the provisions of this
chapter. The director, the board, and the attorney general may share
with each other the information received under this chapter, and may
share information with other federal, state, or |I|ocal agencies,
including without I|imtation the board, only for purposes of
enforcenent of this chapter, RCW 70.157.020, or corresponding | aws of
ot her states.

(3) The attorney general nmay require at any tine from the
nonpartici pati ng manufacturer proof, fromthe financial institution in
whi ch the manufacturer has established a qualified escrow fund for the
pur pose of conpliance with RCW70.157.020(b) (1), of the anount of nobney
in the fund, exclusive of interest, the anbunt and date of each deposit
to the fund, and the anmount and date of each withdrawal fromthe fund.

(4) In addition to the information required to be submtted
pursuant to section 3 of this act, this section, and chapters 82.24 and
82.26 RCW the director, the board, or the attorney general may require
a whol esaler, distributor, or tobacco product nmanufacturer to submt
any additional information including, but not Iimted to, sanples of
t he packaging or |abeling of each brand famly, as is necessary to
enable the attorney general to determ ne whether a tobacco product
manuf acturer is in conpliance with this chapter. |If the director, the
board, or the attorney general makes a request for information pursuant
to this subsection (4), the tobacco product nmanufacturer, distributor,
or whol esal er shall conply pronptly.

(5 A nonparticipating mnufacturer that either: (a) Has not
previ ously made escrow paynents to the state of WAshi ngton pursuant to
RCW 70. 157. 020; or (b) has not actually nade any escrow paynents for
nmore than one vyear, shall make the required escrow deposits in
quarterly installnments during the first year in which the sales covered
by the deposits are made or in the first year in which the paynents are
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made. The director or the attorney general may require production of
information sufficient to enable the attorney general to determ ne the
adequacy of the anobunt of the installnment deposit.

NEW SECTION. Sec. 6. (1) In addition to or in lieu of any other
civil or crimnal renedy provided by |aw, upon a determ nation that a
whol esal er has violated section 3(3) of this act or any rule adopted
pursuant to this chapter, the director or the board nay revoke or
suspend the |license of the whol esaler in the manner provi ded by chapter
82.24 or 82.32 RCW Each stanp affixed and each sale or offer to sel
cigarettes in violation of section 3(3) of this act shall constitute a
separate violation. For each violation of this chapter, the director
or the board may al so inpose a civil penalty in an anount not to exceed
the greater of five hundred percent of the retail value of the
cigarettes or five thousand dollars upon a determ nation of violation
of section 3(3) of this act or any rul es adopted pursuant thereto. The
penalty shall be inposed in the manner provided by chapter 82.24 RCW

(2) The attorney general may seek an injunction in superior court
to restrain a threatened or actual violation of section 3(3) or 5 (1)
or (4) of this act by a person and to conpel the person to conply with
t hese sections. In any action brought pursuant to this section, the
state shall be entitled to recover the costs of investigation, costs of
the action, and reasonable attorney fees.

(3) It is unlawful for a person to: (a) Sell or distribute
cigarettes or (b) acquire, hold, own, possess, transport, inport, or
cause to be inported cigarettes, that the person knows or should know
are intended for distribution or sale in the state in violation of
section 3(3) of this act. A violation of this subsection (3) is a
gr oss m sdeneanor

(4) The legislature finds that the practices governed by this
chapter are matters vitally affecting the public interest for the
purpose of applying the consunmer protection act, chapter 19.86 RCW
Any violation of this chapter is not reasonable in relation to the
devel opnent and preservation of business and is an unfair or deceptive
act or practice and an unfair nethod of conpetition in the conduct of
trade or conmerce in violation of RCW 19.86.020. Renedi es provi ded by
chapter 19.86 RCWare cunul ati ve and not excl usive.
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NEW SECTION. Sec. 7. (1) A determnation of the attorney general
not to include or to renove from the directory a brand famly or
t obacco product manufacturer shall be final agency action for purposes
of review under RCW 34. 05.570(4).

(2) No person shall be issued a license or granted a renewal of a
license to act as a wholesaler unless the person has certified in
witing under penalty of perjury, that the person will conply fully
with this section.

(3) The first reports of wholesalers and distributors are due
August 25, 2003. The certifications by a tobacco product manufacturer
described in section 3(1) of this act are due Septenber 15, 2003. The
directory described in section 3(2) of this act shall be published or
made avail abl e by Novenber 1, 2003.

(4) The attorney general, the board, and the director may adopt
rul es as necessary to effect the admnistration of this chapter.

(5) I'n any action brought by the state to enforce this chapter, the
state is entitled to recover the costs of investigation, expert wtness
fees, costs of the action, and reasonable attorney fees.

(6) If a court determnes that a person has violated this chapter
the court shall order any profits, gain, gross receipts, or other
benefit from the violation to be disgorged and paid to the genera
fund. Unless otherw se expressly provided, the renedies or penalties
provided by this chapter are cunulative to each other and to the
remedi es or penalties available under all other laws of this state.

NEW SECTION. Sec. 8. If a court of conpetent jurisdiction finds
that the provisions of this act and chapter 70.157 RCW conflict and
cannot be harnoni zed, then the provisions of chapter 70.157 RCW shall
control. |If any section, subsection, subdivision, paragraph, sentence,
cl ause, or phrase of this act causes chapter 70.157 RCW no |longer to
constitute a qualifying or nodel statute, as those terns are defined in
the master settlenent agreement, then that portion of this act shal
not be valid. If any section, subsection, subdivision, paragraph,
sentence, clause, or phrase of this act is for any reason held to be
invalid, unlawful, or unconstitutional, the decision shall not affect
the validity of the remaining portions of this act or any part thereof.
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Sec. 9. RCWB82.24.130 and 1999 ¢ 193 s 3 are each anended to read
as follows:

(1) The followi ng are subject to seizure and forfeiture:

(a) Subject to RCW 82.24.250, any articles taxed in this chapter
that are found at any point within this state, which articles are held,
owned, or possessed by any person, and that do not have the stanps
affi xed to the packages or containers; and any contai ner or package of
cigarettes possessed or held for sale that does not conply wth this
chapter.

(b) Al conveyances, including aircraft, vehicles, or vessels,
whi ch are used, or intended for use, to transport, or in any manner to
facilitate the transportation, for the purpose of sale or receipt of
property described in (a) of this subsection, except:

(1) A conveyance used by any person as a common or contract carrier
having in actual possession invoices or delivery tickets show ng the
true nanme and address of the consignor or seller, the true nanme of the
consi gnee or purchaser, and the quantity and brands of the cigarettes
transported, unless it appears that the owner or other person in charge
of the conveyance is a consenting party or privy to a violation of this
chapter;

(1i) A conveyance subject to forfeiture under this section by
reason of any act or om ssion of which the owner thereof establishes to
have been commtted or omtted without his or her know edge or consent;

(ii1) A conveyance encunbered by a bona fide security interest if
the secured party neither had know edge of nor consented to the act or
om ssi on.

(c) Any vending nmachine used for the purpose of violating the
provi sions of this chapter.

(d) Any cigarettes that are stanped, sold, inported, or offered or

possessed for sale in this state in violation of section 3(3) of this
act . For the purposes of this subsection (1)(d), "cigarettes" has the

neani ng as provided in section 2(3) of this act.

(2) Property subject to forfeiture under this chapter nmay be seized
by any agent of the departnent authorized to collect taxes, any
enforcenment officer of the board, or law enforcenent officer of this
state upon process issued by any superior court or district court
having jurisdiction over the property. Seizure w thout process may be
made if:
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(a) The seizure is incident to an arrest or a search under a search
warrant or an inspection under an adm ni strative i nspection warrant; or

(b) The departnent, the board, or the |aw enforcenent officer has
probabl e cause to believe that the property was used or is intended to
be used in violation of this chapter and exigent circunstances exist
maki ng procurenent of a search warrant inpracticable.

(3) Notwithstanding the foregoing provisions of this section,
articles taxed in this chapter which are in the possession of a
whol esaler or retailer, licensed under Wshington state law, for a
period of tinme necessary to affix the stanps after receipt of the
articles, shall not be considered contraband.

Sec. 10. RCWS82.24.145 and 1999 c 193 s 4 are each anended to read
as follows:

When property is forfeited under this chapter the departnent may:

(1) Retain the property or any part thereof for official use or
upon application by any | aw enforcenent agency of this state, another
state, or the District of Colunbia, or of the United States for the
excl usive use of enforcing the provisions of this chapter or the |aws
of any other state or the District of Colunbia or of the United States.

(2) Sell the property at public auction to the highest bidder after
due advertisenent, but the departnent before delivering any of the
goods so seized shall require the person to whomthe property is sold
to affix the proper anount of stanps. The proceeds of the sale and al
nmoneys forfeited under this chapter shall be first applied to the
paynment of all proper expenses of any investigation leading to the
seizure and of the proceedings for forfeiture and sale, including
expenses of seizure, maintenance of custody, advertising, and court
costs. The bal ance of the proceeds and all noneys shall be deposited
in the general fund of the state. Proper expenses of investigation
i ncludes costs incurred by any | aw enforcenent agency or any federal,
state, or |ocal agency.

(3) Notw thstanding the provisions of subsections (1) and (2) of
this section, cigarettes seized for a violation of RCW 82.24.035 or
section 3(3) of this act shall be destroyed. For the purposes of this
subsection (3) "cigarettes"” has the sane neaning as provided in section
2(3) of this act.
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NEWSECTION. Sec. 11. Sections 1 through 8 of this act constitute

a new chapter in Title 70 RCW

NEW SECTION. Sec. 12. This act is necessary for the immedi ate

preservation of the public peace, health, or safety,
state government and its existing public institutions,
July 1, 200S3.

~-- END ---
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