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S-0850. 3

SENATE BI LL 5728

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senators Brandland, MCaslin, T. Sheldon, Deccio, Schm dt,
Parlette and Hal e

Read first time 02/07/2003. Referred to Commttee on Judiciary.

AN ACT Relating to civil liability reform anending RCW 4. 22. 070,
4.22.015, 4.56.115, 4.56.110, 4.56.250, 7.70.070, 4.16.350, 7.70.080,
7.70.030, 7.70.060, 46.61.688, 4.92.090, and 4.96.010; adding a new
section to chapter 4.24 RCW adding a new section to chapter 4.28 RCW
adding a new section to chapter 7.04 RCW adding a new section to
chapter 7.70 RCW adding a new section to chapter 4.16 RCW addi ng new
sections to chapter 43.20A RCW adding new sections to chapter 72.09
RCW creating new sections; and providing a contingent effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART 1
JO NT AND SEVERAL

Sec. 101. RCW4.22.070 and 1993 c 496 s 1 are each anended to read
as foll ows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the clainmant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
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fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
defendants, entities ((released—by)) who have entered into a rel ease,
covenant not to sue, covenant not to enforce judgnent, or simlar
agreenent wth the claimant, entities with any ot her individual defense
against the claimant, and entities imune from liability to the
cl ai mant, but shall not include those entities inmune fromliability to
the claimant under Title 51 RCW  Judgnent shall be entered against
each defendant except those entities who have ((beenr—released—by))
entered into a release, covenant not to sue, covenant not to enforce
judgnent, or simlar agreenent with the claimant or are inmmune from
l[itability to the claimant or have prevailed on any other individua
def ense agai nst the claimant in an anount which represents that party's
proportionate share of the claimant's total damages. The liability of
each defendant shall be several only and shall not be joint except((=

{&r)) a party shall be responsible for the fault of another person
or for paynent of the proportionate share of another party where both
were acting in concert or when a person was acting as an agent or
servant of the party.

(2) If a defendant is jointly and severally |iable under ((enre—eof))
the exception((s)) listed in subsection((s)) (1) ((ta—e—H{b)y)) of
this section, such defendant's rights to contribution agai nst anot her
jointly and severally |iable defendant, and the effect of settlenent by
either such defendant, shall be determned under RCW 4.22.040,
4.22.050, and 4. 22.060.

(3)(a) Nothing in this section affects any cause of action rel ating
to hazardous wastes or substances or solid waste di sposal sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or marketing of a fungible product in a
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generic form which contains no clearly identifiable shape, color, or
mar Ki ng.

Sec. 102. RCW4.22.015 and 1981 ¢ 27 s 9 are each anended to read
as follows:

"Fault" includes acts or om ssions, including msuse of a product,
that are in any neasure negligent ((e¥)), reckless, or intentiona
toward the person or property of the actor or others, or that subject
a person to strict tort liability or liability on a product liability
claim The term also includes breach of warranty, unreasonable
assunption of risk, and unreasonable failure to avoid an injury or to
mtigate damages. Legal requirenents of causal relation apply both to
fault as the basis for liability and to contributory fault.

A conparison of fault for any purpose under RCW 4.22.005 through
4.22.060 shall involve consideration of both the nature of the conduct
of the parties to the action and the extent of the causal relation
bet ween such conduct and the danages.

PART 2
EMPLOYMENT REFERENCE

NEW SECTION. Sec. 201. The legislature finds that enployers are
becom ng increasingly discouraged from disclosing job reference
i nformation. The legislature further finds that full disclosure of
such information will increase productivity, enhance the safety of the
wor kpl ace, and provide greater opportunities to disadvantaged groups
who may not have the educational background or resunmes of other
wor ker s.

NEW SECTI ON.  Sec. 202. A new section is added to chapter 4.24 RCW
to read as foll ows:

An enpl oyer who discloses information about a former or current
enpl oyee' s job performance, conduct, or other work-rel ated information
to a prospective enployer, or enploynent agency as defined by RCW
49. 60. 040, at the specific request of that individual enployer or
enpl oynent agency, is presuned to be acting in good faith and i s i mmune
from civil liability for such disclosure or its consequences. For
purposes of this section, the presunption of good faith nmay only be
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rebutted upon a showing by clear and convincing evidence that the
information disclosed by the enployer was knowingly false or
del i berately m sl eadi ng.

PART 3
POSTJUDGMVENT | NTEREST RATE

Sec. 301. RCW4.56.115 and 1983 ¢ 147 s 2 are each anended to read
as follows:

Judgnents founded on the tortious conduct of +the state of
Washi ngton or of the political subdivisions, nunicipal corporations,
and quasi nunici pal corporations of the state, whether acting in their
governnmental or proprietary capacities, shall bear interest from the
date of entry at two percentage points above the ((rexirum—rate
permtted—under—ROAM-19-52-020-6R)) equivalent coupon issue vyield (as
publi shed by the board of governors of the federal reserve systenm of
the average bill rate for twenty-six week treasury bills as determ ned
at the first bill mnmarket auction conducted during the calendar nonth
imedi ately preceding the date of entry thereof ((—PROAWBEB—That)).
In any case where a court is directed on review to enter judgnent on a
verdict or in any case where a judgnent entered on a verdict is wholly
or partly affirmed on review, interest on the judgnent or on that
portion of the judgnent affirned shall date back to and shall accrue
fromthe date the verdict was rendered.

Sec. 302. RCW 4.56.110 and 1989 c¢ 360 s 19 are each anended to
read as foll ows:

I nterest on judgnents shall accrue as follows:

(1) Judgnents founded on witten contracts, providing for the
paynment of interest until paid at a specified rate, shall bear interest
at the rate specified in the contracts: PROVIDED, That said interest
rate is set forth in the judgnent.

(2) Al judgnents for unpaid child support that have accrued under
a superior court order or an order entered under the admnistrative
procedure act shall bear interest at the rate of twelve percent.

(3) Except as provided under subsections (1) and (2) of this
section, judgnents shall bear interest fromthe date of entry at two

percentage points above the ((mdmm—rate—permtted—under—REW
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19-52.020-6n)) equival ent coupon issue yield (as published by the board
of governors of the federal reserve systen) of the average bill rate
for twenty-six week treasury bills as determned at the first bill
mar ket auction conducted during the calendar nonth inmmediately
preceding the date of entry thereof ((+—PROAWDBED—Fhat)). In any case
where a court is directed on review to enter judgnent on a verdict or
in any case where a judgnent entered on a verdict is wholly or partly
affirmed on review, interest on the judgnment or on that portion of the
judgnment affirnmed shall date back to and shall accrue fromthe date the
verdi ct was render ed.

PART 4
MEDI CAL LI ABI LITY

Sec. 401. RCW 4.56.250 and 1986 ¢ 305 s 301 are each amended to
read as foll ows:

(1) As used in this section, the follow ng terns have the neani ngs
i ndi cated unless the context clearly requires otherw se.

(a) "Econom c damages"” neans objectively verifiable nonetary
| osses, including nedical expenses, |loss of earnings, burial costs
| oss of wuse of property, cost of replacenent or repair, cost of
obt ai ni ng substitute donmestic services, |oss of enploynent, and | oss of
busi ness or enpl oynent opportunities.

(b) "Noneconom ¢ damages" neans subjective, nonnonetary | osses,

including, but not limted to pain, suffering, inconvenience, nenta
angui sh, disability or disfigurement incurred by the injured party,
enotional distress, loss of society and conpanionship, |oss of

consortium injury to reputation and humliation, and destruction of
the parent-child rel ati onship.

(c) "Bodily injury" neans physical injury, sickness, or disease,
i ncl udi ng deat h.

(d) "Average annual wage" neans the average annual wage in the
state of WAshington as determ ned under RCW 50. 04. 355.

(2) In (( ro—aetion—seeking—darnge A
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or arbitration for danmages for injury occurring as a result of health

care, the injured plaintiff may not recover noneconon c danmages
exceeding two hundred fifty thousand doll ars.

Sec. 402. RCW 7.70.070 and 1975-'76 2nd ex.s. ¢ 56 s 12 are each
anmended to read as foll ows:

(1) Except as set forth in subsection (2) of this section, the
court shall, in any action wunder this <chapter, determne the
reasonabl eness of each party's attorneys' fees. The court shall take
into consideration the foll ow ng:

((6H)) (a) The time and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe |egal
servi ce properly;

((&)) (b) The likelihood, if apparent to the client, that the
acceptance of the particul ar enploynent will preclude other enploynent
by the | awer;

((63))) (c) The fee customarily charged in the locality for simlar
| egal services;

((4))) (d) The anmount involved and the results obtained;

((65))) (e) The tine l[imtations inposed by the client or by the
ci rcunst ances;

((66))) (f) The nature and length of the professional relationship
with the client;

((6H)) (g) The experience, reputation, and ability of the |awer
or lawers performng the services;

((68))) (h) Whether the fee is fixed or contingent.
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(2)(a) An attorney may not contract for or collect a contingency
fee for representing a person in connection with an action for danmges
against a health care provider based upon professional negligence in
excess of the following limts:

(i) Forty percent of the first fifty thousand dollars recovered;

(ii) Thirty-three and one-third percent of the next fifty thousand
doll ars recover ed;

(iii) Twenty-five percent of the next five hundred thousand dollars
recover ed;

(iv) Fifteen percent of any anmpunt in which the recovery exceeds
si x _hundred thousand doll ars.

(b) The limtations in this section apply regardless of whether the
recovery is by judgnent, settlenent, arbitration, nediation, or other
formof alternative dispute resolution

(c) If periodic paynents are awarded to the plaintiff, the court
shall place a total value on these paynents and include this anobunt in
conputing the total award from which attorneys' fees are calcul ated
under this subsection.

(d) For purposes of this subsection, "recovered" neans the net sum
recovered after deducting any disbursenents or costs incurred in
connection with prosecution or settlenent of the claim Costs of
nedical care incurred by the plaintiff and the attorneys' office
overhead costs or charges are not deductible di sbursenents or costs for
such pur poses.

(3) This section applies to all agreenents for attorneys' fees
entered into or nodified after the effective date of this section, and
to all attorney fee agreenents relating to causes of action filed on or
after the effective date of this section

NEW SECTI ON.  Sec. 403. A new section is added to chapter 4.28 RCW
to read as foll ows:

(1) No action based upon a health care provider's professiona
negligence may be comrenced unless the defendant has been given at
| east ninety days' notice of the intention to cormence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of [imtations, the tinme for the conmencenent of the
action nmust be extended ninety days fromthe service of the notice.
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(2) The provisions of this section are not applicable with respect
to any defendant whose nanme is unknown to the plaintiff at the time of
filing the conplaint and who is identified therein by a fictitious
nane.

(3) Failure to conply with this section does not invalidate any
proceedings of any court of this state, nor does it affect the
jurisdiction of the court to render a judgnent therein. However,
failure by an attorney at law to conmply with the provisions of this
section is grounds for professional discipline and the Washi ngton state
bar association shall investigate and take appropriate action in any
such cases brought to its attention.

Sec. 404. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

Any civil action for damages for injury occurring as a result of
health care which is provided after June 25, 1976 agai nst:

(1) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;

(2) An enpl oyee or agent of a person described in subsection (1) of
this section, acting in the course and scope of his or her enpl oynent,
including, in the event such enpl oyee or agent is deceased, his or her
estate or personal representative; or

(3) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in subsection (1)
of this section, including, but not limted to, a hospital, clinic
heal th mai ntenance organization, or nursing hone; or an officer,
director, enployee, or agent thereof acting in the course and scope of
his or her enploynent, including, in the event such officer, director,
enpl oyee, or agent 1is deceased, his or her estate or personal
representative;
based upon alleged professional negligence shall be commenced within
three years of the act or om ssion alleged to have caused the injury or
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condition, or one year of the tinme the patient or his or her
representative di scovered or reasonably shoul d have di scovered that the
injury or condition was caused by said act or omssion, whichever
( ( per+od—expires—tater—exeept—that)) occurs first. In no event shal
an action be commenced nore than ((etght)) three years after said act
or om ssion: PROVIDED, That the tine for commencenent of an action is
tol | ed upon proof of fraud, intentional conceal nent, or the presence of
a foreign body not intended to have a therapeutic or diagnostic purpose
or effect, until the date the patient or the patient's representative
has actual know edge of the act of fraud or conceal nent, or of the
presence of the foreign body; the patient or the patient's
representative has one year fromthe date of the actual know edge in
which to commence a civil action for danages.

For purposes of this section, notw thstanding RCW 4.16.190, the
know edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge
shal | operate to bar the claim of such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
conduct brought against those individuals or entities specifiedinthis
section by a person for recovery of damages for injury occurring as a
result of chil dhood sexual abuse as defined in RCW4. 16. 340(5).

Sec. 405. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anmended to read as foll ows:

(1) Any party may present evidence to the trier of fact that the
patient has already been conpensated for the injury conpl ained of from
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the event the evidence is admtted, the other party nmay present
evi dence of any anount that was paid or contributed to secure the right
to any conpensation. Conpensation as used in this section shall nean
paynment of noney or other property to or on behalf of the patient,
rendering of services to the patient free of charge to the patient, or
i ndemmi fication of expenses incurred by or on behalf of the patient.
Notw t hstandi ng this section, evidence of conpensation by a defendant
health care provider may be offered only by that provider.

(2) Unless otherwise provided by statute, there is no right of
subrogation or reinbursenent from a plaintiff's tort recovery wth
respect to conpensation covered in subsection (1) of this section.

Sec. 406. RCW 7.70.030 and 1975-'76 2nd ex.s. ¢ 56 s 8 are each
anmended to read as foll ows:

No award shall be made in any action or arbitration for damages for
injury occurring as the result of health care which is provided after
June 25, 1976, unless the plaintiff establishes one or nore of the
foll ow ng propositions:

(1) That injury resulted fromthe failure of a health care provider
to follow the accepted standard of care;

(2) That a health care provider promsed the patient or his
representative that the injury suffered would not occur;

(3) That injury resulted fromhealth care to which the patient or
his or her representative did not consent.

Unl ess otherw se provided in this chapter, the plaintiff shall have
the burden of proving each fact essential to an award by ((a

preponderance—of—the)) clear, cogent, and convincing evidence.

Sec. 407. RCW 7.70.060 and 1975-'76 2nd ex.s. ¢ 56 s 11 are each
anmended to read as foll ows:

If a patient while legally conpetent, or his or her representative
if he or she is not conpetent, signs a consent form which sets forth
the followi ng, the signed consent form shall constitute prima facie
evidence that the patient gave his or her inforned consent to the
treatnment adm nistered and the patient has the burden of rebutting this
by ((a—preponderance—of—the)) clear, cogent, and convincing evidence:

(1) A description, in |anguage the patient could reasonably be
expected to understand, of:

SB 5728 p. 10
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(a) The nature and character of the proposed treatnent;

(b) The anticipated results of the proposed treatnent;

(c) The recogni zed possible alternative forns of treatnent; and

(d) The recognized serious possible risks, conplications, and
anticipated benefits involved in the treatnent and in the recognized
possi bl e alternative fornms of treatnment, including nontreatnent;

(2) O as an alternative, a statenent that the patient elects not
to be inforned of the elements set forth in subsection (1) of this
section.

Failure to use a form shall not be adm ssible as evidence of
failure to obtain inforned consent.

NEW SECTI ON. Sec. 408. A new section is added to chapter 7.04 RCW
to read as foll ows:

A contract for health care services that contains a provision for
arbitration of any dispute as to professional negligence may not be a
contract of adhesion, nor unconsci onabl e, nor otherw se inproper.

NEW SECTI ON.  Sec. 409. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Future damages" includes danmages for future nedical treatnent,
care or custody, loss of future earnings, loss of bodily function, or
future pain and suffering of the judgnent creditor.

(b) "Periodic paynents" neans the paynent of noney or delivery of
ot her property to the judgnent creditor at regular intervals.

(2) In any action for damages for injury occurring as a result of
health care, the court shall, at the request of either party, enter a
judgnent ordering that noney damages or its equivalent for future
damages of the judgnment creditor be paid in whole or in part by
periodi c paynents rather than by a | unp-sum paynent if the award equal s
or exceeds fifty thousand dollars in future danages. In entering a
j udgnent ordering the paynent of future damages by periodi c paynents,
the court shall nmake a specific finding as to the dollar amount of
periodi c paynents which will conpensate the judgnent creditor for such
future damages. As a condition to authorizing periodic paynents of
future damages, the court shall require the judgnent debtor who is not

p. 11 SB 5728
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adequately insured to post security adequate to ensure full paynent of
such damages awarded by the judgnent. Upon term nation of periodic
paynments of future danmages, the court shall order the return of this
security, or so nmuch as remains, to the judgnent debtor

(3)(a) The judgnent ordering the paynent of future danmages by
periodic paynents nust specify the recipient or recipients of the
paynents, the dollar anmount of the paynents, the interval between
paynents, and the nunber of paynents or the period of tinme over which
paynments nust be nmade. The paynents are only subject to nodification
in the event of the death of the judgnent creditor.

(b) I'n the event that the court finds that the judgnent debtor has
exhibited a continuing pattern of failing to nake the paynents, as
specified in (a) of this subsection, the court shall find the judgnent
debtor in contenpt of court and, in addition to the required periodic
paynents, shall order the judgnent debtor to pay the judgnment creditor
all damages caused by the failure to make such periodic paynents,
i ncludi ng court costs and attorneys' fees.

(4) However, noney damages awarded for | oss of future earnings may
not be reduced or paynents term nated by reason of the death of the
judgnment creditor, but nust be paid to persons to whom the judgnent
creditor owed a duty of support, as provided by law, imrediately prior
to his or her death. In such cases the court that rendered the
original judgnent, may, upon petition of any party in interest, nodify
the judgnent to award and apportion the wunpaid future danages in
accordance wth this subsection (4).

(5 Followng the occurrence or expiration of all obligations
specified in the periodic paynent judgnent, any obligation of the
judgnent debtor to nake further paynents ceases and any security given
under subsection (2) of this section reverts to the judgnent debtor.

(6) For purposes of this section, the provisions of RCW4.56.250 do
not apply.

NEW SECTI ON.  Sec. 410. Section 401 of this act takes effect only
if Senate Joint Resolution No. 8207 is approved by the electorate at
t he next general election held in this state.

PART 5

SB 5728 p. 12
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CONSTRUCTI ON LI ABI LI TY

NEW SECTI ON. Sec. 501. A newsection is added to chapter 4.16 RCW
to read as foll ows:

Persons engaged in any activity defined in RCW 4.16.300 may be
excused, in whole or in part, from any obligation, damage, |oss, or
liability for those defined activities wunder the principles of
conparative fault for the followng affirmative defenses:

(1) To the extent it is caused by an unforeseen act of nature that
caused, prevented, or precluded the activities defined in RCW4. 16. 300
fromneeting the applicable building codes, regul ati ons, and ordi nances
in effect at the comencenent of construction. For purposes of this
section an "unforeseen act of nature" nmeans any weather condition,
eart hquake, or manmade event such as war, terrorism or vandalism

(2) To the extent it is caused by a homeowner's unreasonable
failure to mnimze or prevent those damages in a tinely nmanner,
including the failure of the honmeowner to allow reasonable and tinely
access for inspections and repairs under this section. This includes
the failure to give tinely notice to the builder after discovery of a
violation, but does not include damages due to the wuntinely or
i nadequat e response of a builder to the honeowner's claim

(3) To the extent it is caused by the honeowner or his or her
agent, enpl oyee, subcontractor, independent contractor, or consultant
by virtue of their failure to follow the builder's or manufacturer's
mai nt enance recommendati ons, or comonly accepted honmeowner mai nt enance
obl i gati ons. In order to rely upon this defense as it relates to a
bui |l der's recommended mai nt enance schedul e, the buil der shall show t hat
t he honmeowner had witten notice of these schedul es and recommendati ons
and that the recomrendati ons and schedul es were reasonable at the tine
t hey were issued,

(4) To the extent it is caused by the homeowner or his or her
agent's or an independent third party's alterations, ordinary wear and
tear, msuse, abuse, or neglect, or by the structure's use for
sonet hing other than its intended purpose;

(5) To the extent that a cause of action does not accrue within the
statute of repose pursuant to RCW4.16.310 or that an actionabl e cause
as set forth in RCW4.16.300 is not filed wthin the applicable statute
of limtations. In contract actions the applicable statute of
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limtation comences, regardless of discovery, within six years after
substantial conpletion of construction, or during the period within six
years after the term nation of the services enunerated in RCW4. 16. 300,
whi chever is later;

(6) As to a particular violation for which the buil der has obtai ned
a valid rel ease;

(7) To the extent that the builder's repair corrected the alleged
vi ol ation or defect;

(8 As to any causes of action to which this section does not
apply, all applicable affirmati ve defenses are preserved.

PART 6
SEATBELT DEFENSE

Sec. 601. RCW 46.61.688 and 2002 c 328 s 2 are each anended to
read as foll ows:

(1) For the purposes of this section, the term "notor vehicle"
i ncl udes:

(a) "Buses," nmeaning notor vehicles wth notive power, except
trailers, designed to carry nore than ten passengers;

(b) "Ml tipurpose passenger vehicles,” neaning notor vehicles with
notive power, except trailers, designed to carry ten persons or |ess
that are constructed either on a truck chassis or with special features
for occasional off-road operation;

(c) "Passenger cars," neaning notor vehicles with notive power,
except rmultipurpose passenger vehicles, notorcycles, or trailers,
designed for carrying ten passengers or |ess; and

(d) "Trucks," meaning notor vehicles with notive power, except
trailers, designed primarily for the transportati on of property.

(2) This section only applies to notor vehicles that neet the
manual seat belt safety standards as set forth in federal notor vehicle
safety standard 208. This section does not apply to a vehicl e occupant
for whom no safety belt is available when all designated seating
positions as required by federal notor vehicle safety standard 208 are
occupi ed.

(3) Every person sixteen years of age or ol der operating or riding
in a notor vehicle shall wear the safety belt assenbly in a properly
adj usted and securely fastened manner.
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(4) No person may operate a notor vehicle unless all child
passengers under the age of sixteen years are either: (a) Waring a
safety belt assenbly or (b) are securely fastened into an approved
child restraint device.

(5) A person violating this section shall be issued a notice of
traffic infraction under chapter 46.63 RCW A finding that a person
has commtted a traffic infraction under this section shall be
contained in the driver's abstract but shall not be available to
I nsurance conpani es or enpl oyers.

(6) ((Fallure to conply wth the reguirenents of this section does
not constitute negligence, nor may failure to wear a safety belt

7)) This section does not apply to an operator or passenger who
possesses witten verification from a licensed physician that the
operator or passenger is unable to wear a safety belt for physical or
medi cal reasons.

((68))) (7) The state patrol may adopt rul es exenpting operators or
occupants of farm vehicles, construction equi pnment, and vehicles that
are required to nmake frequent stops from the requirenment of wearing
safety belts.

PART 7
GOVERNMENTAL ACTI VI TI ES

NEW SECTION. Sec. 701. A new section is added to chapter 43.20A
RCWto read as foll ows:

In an effort to protect the public health, safety, and welfare, the
| egislature has authorized and funded prograns addressing child and
el derly abuse and neglect and crimnal offenders. The work undertaken
by state enployees and agents to deliver these inportant services
requires themto nmake deci sions based upon circunstantial evidence and
measurable risk of harm associated with the available conpeting
choi ces.

The legislature is obligated for policy reasons and fiscal
responsibility to assure the state is accountable under fair and
reasonabl e standards of negligence. The state cannot guarantee the
safety of its citizens, particularly in cases of harm involving the
crimnal conduct of others. The legislature expects state workers to
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perform this difficult work nonnegligently, and does not intend to
i mmuni ze the state for negligence. However, the | egislature finds that
the citizens of this state should not be |liable when the state worker
exerci ses reasonabl e care.

NEW SECTION. Sec. 702. A new section is added to chapter 43.20A
RCWto read as foll ows:

The state or a person, individually or in a representative capacity
for the state, who is involved in the delivery of social and health
services through the departnent of social and health services, is not
liable for selecting one of two or nore alternative courses of action
even though the course of action chosen results in a poor outcone if
the person exercised reasonable care and skill in arriving at the
judgnent to follow the particular course of action.

NEW SECTION. Sec. 703. A new section is added to chapter 72.09
RCWto read as foll ows:

In an effort to protect the public health, safety, and welfare, the
| egi slature has authorized and funded prograns addressing child and
el derly abuse and neglect and crimnal offenders. The work undertaken
by state enployees and agents to deliver these inportant services
requires themto nmake deci sions based upon circunstantial evidence and
measurable risk of harm associated with the available conpeting
choi ces.

The legislature is obligated for policy reasons and fiscal
responsibility to assure the state is accountable under fair and
reasonabl e standards of negligence. The state cannot guarantee the
safety of its citizens, particularly in cases of harm involving the
crimnal conduct of others. The legislature expects state workers to
perform this difficult work nonnegligently, and does not intend to
i mmuni ze the state for negligence. However, the |egislature finds that
the citizens of this state should not be |liable when the state worker
exerci ses reasonabl e care.

NEW SECTION. Sec. 704. A new section is added to chapter 72.09
RCWto read as foll ows:

The state or a person, individually or in a representative capacity
for the state, who is involved in the delivery of services through the
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departnment of corrections, is not liable for selecting one of two or
nore alternative courses of action even though the course of action
chosen results in a poor outcone if the person exercised reasonable
care and skill in arriving at the judgnent to follow the particul ar
course of action.

NEW SECTION. Sec. 705. Nothing in sections 701 through 704 of
this act nmay be construed to Iimt the application of other statutes
specifying a liability standard for the state's enpl oyees and agents.

Sec. 706. RCW4.92.090 and 1963 ¢ 159 s 2 are each anended to read
as follows:

The state of Washington, ((whether)) while acting in its
((governrental—er)) proprietary capacity, shall be liable for damages
arising out of its tortious conduct to the sane extent as if it were a
private person or corporation. Wile acting in its governnental
capacity, the state is liable only to the extent that the actions or
omssions of its officers, enployees, or agents constitute gross
negligence. For purposes of this section, "gross negligence" neans the
failure to exercise slight care. "Governnental capacity" includes, but
is not limted to, the supervision of offenders, protection of
vulnerable citizens, fire fighting, police activities, and highway
design and construction.

Sec. 707. RCW4.96.010 and 2001 ¢ 119 s 1 are each anended to read
as follows:

(1) Al local governnental entities, ((whether)) acting in a
((governrental—oe+r)) proprietary capacity, shall be liable for damages
arising out of their tortious conduct, or the tortious conduct of their
past or present officers, enployees, or volunteers while performng or
in good faith purporting to performtheir official duties, to the sane
extent as if they were a private person or corporation. Wile acting
in its governnental capacity, l|local governnental entities are |iable
only to the extent that the actions or omssions of its officers,
enpl oyees, or agents constitute gross negligence. " Gover nnent al
capacity" includes, but is not limted to, the supervision of
of fenders, protection of vulnerable citizens, fire fighting, police
activities, and highway design and construction. Filing a claim for
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damages wthin the tinme allowed by | aw shall be a condition precedent
to the comencenent of any action claimng danmages. The | aws
speci fying the content for such clains shall be liberally construed so
t hat substantial conpliance therewith will be deenmed satisfactory.

(2) Unless the context clearly requires otherw se, for the purposes
of this chapter, "local governnental entity" means a county, city,
town, special district, municipal corporation as defined in RCW
39. 50. 010, quasi-nunicipal corporation, or public hospital.

(3) For the purposes of this chapter, "volunteer"” is defined
according to RCW51. 12. 035.
(4) For purposes of this chapter, "gross negligence" neans the

failure to exercise slight care.

PART 8
M SCELLANEQUS

NEW SECTI ON. Sec. 801. Part headings used in this act are not any
part of the | aw

NEW SECTION. Sec. 802. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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