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S-1201.1

SENATE BI LL 5707

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Benton and Prentice

Read first tinme 02/07/2003. Referred to Commttee on Judiciary.

AN ACT Relating to replevin; anending RCW 7.64.020, 7.64.035, and
7.64.045; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW7.64.020 and 1990 c 227 s 2 are each anended to read
as follows:

(1) At the tine of filing the conplaint or any tinme thereafter, the
plaintiff may apply to the judge or court comm ssioner to isSsue an
order directing the defendant to appear and show cause why an order
putting the plaintiff in imedi ate possession of the personal property
shoul d not be issued.

(2) I'n support of the application, the plaintiff, or soneone on the
plaintiff's behalf, shall nake an affidavit, or a declaration as
permtted under RCW 9A. 72. 085, show ng:

(a) That the plaintiff is the owner of the property or is lawfully
entitled to the possession of the property by virtue of a specia
property interest, including a security interest, specifically
describing the property and interest;

(b) That the property is wongfully detai ned by defendant;
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(c) That the property has not been taken for a tax, assessnent, or
fine pursuant to a statute and has not been seized under an execution
or attachnent against the property of the plaintiff, or if so seized,
that it is by |aw exenpt from such seizure; and

(d) The approxi mate val ue of the property.

(3) The order to show cause shall state the date, tinme, and place
of the hearing((;—whiech—shal—be-set—no—eartier—thanten—and-no—later
Hran—twenty-Hve—days—after—the—date—of—the—order)) and contain a
notice to the defendant that failure to pronptly turn over possession
of the property to the plaintiff or the sheriff, if an order awarding
possession is issued under RCW 7.64.035(1), nmay subject the defendant
to being held in contenpt of court.

(4) Acertified copy of the order to show cause, with a copy of the
plaintiff's affidavit or declaration attached, shall be served upon the
defendant no later than five days before the hearing date.

Sec. 2. RCW7.64.035 and 1990 ¢ 227 s 3 are each anended to read
as follows:

(1) At the hearing on the order to show cause, the judge or court
conmi ssioner may issue an order awardi ng possession of the property to
the plaintiff and directing the sheriff to put the plaintiff in
possessi on of the property:

(a)(i) If the plaintiff establishes the right to obtain possession
of the property pending final disposition, or (ii) if the defendant,
after being served with the order to show cause, fails to appear at the
heari ng; and

(b) If the plaintiff executes to the defendant and files in the
court a bond in such sum as the court may order, with sufficient
surety to be approved by the clerk, conditioned that the plaintiff wll
prosecute the action without delay and that if the order is wongfully
sued out, the plaintiff wll pay all costs that may be adjudged to the
def endant and all damages, court costs, reasonable attorneys' fees, and
costs of recovery that the defendant may incur by reason of the order
havi ng been i ssued. However, the court nay waive the bond if the
plaintiff has properly served the defendant in accordance with RCW
7.64.020(4) and the defendant either fails to attend the hearing on the
order to show cause or appears at the hearing on the order to show
cause but does not object to entry of the order to show cause.
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(2) An order awarding possession shall: (a) State that a show
cause hearing was held; (b) describe the property and its |ocation; (c)
direct the sheriff to take possession of the property and put the
plaintiff in possession as provided in this chapter; (d) direct the
defendant to transfer possession of the property to the plaintiff and
contain a notice to the defendant that failure to turn over possession
of the property to the plaintiff or sheriff may subject the defendant
to being held in contenpt of court upon application to the court by the
plaintiff without further notice; (e) if deened necessary, direct the
sheriff to break and enter a building or enclosure to obtain possession
of the property if it is concealed in the building or enclosure; and
((€e))) (f) be signed by the judge or conm ssioner.

(3) If at the tinme of the hearing nore than twenty days have
el apsed since service of the sumons and conplaint and the defendant
does not raise an issue of fact prior to or at the hearing that
requires a trial on the issue of possession or danmages, the judge or
court comm ssioner may also, in addition to entering an order awarding
possession, enter a final judgnment awarding plaintiff possession of the
property or its value if possession cannot be obtai ned, damages, court
costs, reasonable attorneys' fees, and costs of recovery.

(4) Wen any of the property is renbved to a county other than the
county in which the action was commenced, the sheriff directed to take
possession of the property by the order awarding possession, or the
sheriff of the county where the property is found, may execute the
order awarding possession and take possession of the property in any
county of the state where the property is found. For the purpose of
followng the property, duplicate orders awarding possession nmay be
issued, if necessary, and served as the original.

Sec. 3. RCW7.64.045 and 1990 ¢ 227 s 4 are each anended to read
as follows:

After issuance of the order awarding possession, the plaintiff
shal | deliver a copy of the bond, unless waived by the court under RCW
7.64.035(1)(b), and a certified copy of the order awardi ng possession
to the sheriff of the county where the property is |located and shal
provide the sheriff with all available information as to the |ocation
and identity of the defendant and the property clained. If the
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1 property is returned to the plaintiff by the defendant or if the
2 plaintiff otherw se obtains possession of the property, the plaintiff
3 shall notify the sheriff of this fact as soon as possi bl e.

~-- END ---
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