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S-0408. 2

SENATE BI LL 5286

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Fraser and Jacobsen

Read first time 01/21/2003. Referred to Commttee on Natural
Resources, Energy & Water.

AN ACT Relating to the collection of the real estate excise tax
upon transfers of water rights; amendi ng RCW 90. 03. 280, 82.45.010, and
82.45.090; adding a new section to chapter 90.03 RCW adding a new
section to chapter 90.44 RCW creating a new section; prescribing
penal ties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature intends to inprove the real
estate excise tax reporting and collection process for the transfer of
water rights that are transferred separately from the |and. The
| egi slature intends to i nprove reporting by requiring the departnent of
ecol ogy and water conservancy boards to provide the departnent of
revenue with information about these transfers and to allow the
reporting and paynent of any real estate excise tax for these transfers
to be made directly to the departnent of revenue, thereby relieving the
counties of responsibility for collection of such tax paynents and
reports. The legislature intends for these inprovenents in processing
to result in a sinpler and nore coordinated system for collection of
the real estate excise tax for these types of water rights transfers.
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Sec. 2. RCW90.03.280 and 1994 c 264 s 83 are each anended to read
as follows:

Upon recei pt of a proper application, the departnent shall instruct
the applicant to publish notice thereof in a formand within a tine
prescribed by the departnent in a newspaper of general circulation
published in the county or counties in which the storage, diversion
and use is to be made, and in such other newspapers as the departnent
may direct, once a week for two consecutive weeks. Upon receipt by the
departnent of an application it shall send notice thereof containing
pertinent information to the director of fish and wldlife. Wthin
thirty days of receipt, the departnent shall provide to the departnent
of revenue a copy of any application to change the place of use of a
water right to be transferred fromthe land to which it is appurtenant
and to becone appurtenant.

NEW SECTION. Sec. 3. A new section is added to chapter 90.03 RCW
to read as foll ows:

In addition to filing with the county auditor under RCW
90.03.380(1), the departnment shall also provide to the departnent of
revenue a copy of the certificate and report of exam nation where the
departnent has approved a change in the place of use of a water right
to be transferred from the land to which it is appurtenant and to
becone appurtenant.

NEW SECTION. Sec. 4. A new section is added to chapter 90.44 RCW
to read as foll ows:

Wthin thirty days of receipt, the departnment shall provide to the
departnent of revenue a copy of any application filed pursuant to RCW
90.44.100 to change the place of use of a ground water right to be
transferred from the land to which it is appurtenant and to becone
appurtenant .

Sec. 5. RCWS82.45.010 and 2000 2nd sp.s. ¢ 4 s 26 are each anended
to read as follows:

(1) As wused in this chapter, the term "sale" shall have its
ordi nary nmeani ng and shall include any conveyance, grant, assignnent,
quitclaim or transfer of the ownership of or title to real property,
including standing tinber, or any estate or interest therein for a
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val uabl e consideration, and any contract for such conveyance, grant,
assignnment, quitclaim or transfer, and any lease wth an option to
purchase real property, including standing tinber, or any estate or
interest therein or other contract under which possession of the
property is given to the purchaser, or any other person at the
purchaser's direction, and title to the property is retained by the
vendor as security for the paynent of the purchase price. The term
al so includes the grant, assignnent, quitclaim sale, or transfer of
i nprovenents constructed upon | eased | and.

(2) The term "sale" also includes the transfer or acquisition
within any twel ve-nonth period of a controlling interest in any entity
with an interest in real property located in this state for a val uable
consi derati on. For purposes of this subsection, all acquisitions of
persons acting in concert shall be aggregated for purposes of
determ ni ng whether a transfer or acquisition of a controlling interest
has taken place. The departnent of revenue shall adopt standards by
rule to determ ne when persons are acting in concert. In adopting a
rule for this purpose, the departnent shall consider the follow ng:

(a) Persons shall be treated as acting in concert when they have a
relationship with each other such that one person influences or
controls the actions of another through common ownership; and

(b) When persons are not commonly owned or controlled, they shal
be treated as acting in concert only when the unity with which the
purchasers have negotiated and wll consunmate the transfer of
ownership interests supports a finding that they are acting as a single
entity. If the acquisitions are conpletely independent, with each
purchaser buying wthout regard to the identity of the other
purchasers, then the acquisitions shall be considered separate
acqui sitions.

(3) The term "sal e" shall not include:

(a) Atransfer by gift, devise, or inheritance.

(b) A transfer of any |easehold interest other than of the type
ment i oned above.

(c) A cancellation or forfeiture of a vendee's interest in a
contract for the sale of real property, whether or not such contract
contains a forfeiture clause, or deed in lieu of foreclosure of a
nor t gage.
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(d) The partition of property by tenants in conmon by agreenent or
as the result of a court decree.

(e) The assignnent of property or interest in property from one
spouse to the other in accordance with the terns of a decree of divorce
or in fulfillment of a property settlenment agreenent.

(f) The assignment or other transfer of a vendor's interest in a
contract for the sale of real property, even though acconpanied by a
conveyance of the vendor's interest in the real property invol ved.

(g0 Transfers by appropriation or decree 1in condemation
proceedi ngs brought by the United States, the state or any politica
subdi vi sion thereof, or a nunicipal corporation.

(h) A nortgage or other transfer of an interest in real property
merely to secure a debt, or the assignnent thereof.

(1) Any transfer or conveyance nmade pursuant to a deed of trust or
an order of sale by the court in any nortgage, deed of trust, or lien
forecl osure proceedi ng or upon execution of a judgnent, or deed in lieu
of foreclosure to satisfy a nortgage or deed of trust.

(Jj) A conveyance to the federal housing adm nistration or veterans
adm nistration by an authorized nortgagee nade pursuant to a contract
of insurance or guaranty with the federal housing adm nistration or
vet erans adm ni stration.

(k) A transfer in conpliance wth the terns of any |ease or
contract upon which the tax as inposed by this chapter has been paid or
where the | ease or contract was entered into prior to the date this tax
was first inposed.

(I') The sale of any grave or lot in an established cenetery.

(m A sale by the United States, this state or any political
subdi vi sion thereof, or a nunicipal corporation of this state.

(n) A sale to a regional transit authority or public corporation
under RCW 81.112.320 under a sale/leaseback agreenent under RCW
81.112. 300.

(o) A transfer of real property, however effected, if it consists
of a nmere change in identity or form of ownership of an entity where
there is no change in the beneficial ownershinp. These include
transfers to a corporation or partnership which is wholly owned by the
transferor and/or the transferor's spouse or children: PROVIDED, That
if thereafter such transferee corporation or partnership voluntarily
transfers such real property, or such transferor, spouse, or children
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voluntarily transfer stock in the transferee corporation or interest in
the transferee partnership capital, as the case may be, to other than
(1) the transferor and/or the transferor's spouse or children, (2) a
trust having the transferor and/or the transferor's spouse or children
as the only beneficiaries at the tinme of the transfer to the trust, or
(3) a corporation or partnership wholly owned by the original
transferor and/or the transferor's spouse or children, within three
years of the original transfer to which this exenption applies, and the
tax on the subsequent transfer has not been paid within sixty days of
becom ng due, excise taxes shall beconme due and payabl e on the ori ginal
transfer as otherw se provided by | aw.

(p)(i) A transfer that for federal income tax purposes does not
involve the recognition of gain or Jloss for entity formation,
liquidation or dissolution, and reorganization, including but not
l[imted to nonrecognition of gain or |oss because of application of
section 332, 337, 351, 368(a)(1l), 721, or 731 of the Internal Revenue
Code of 1986, as anended.

(i1) However, the transfer described in (p)(i) of this subsection
cannot be preceded or followed within a twel ve-nonth period by anot her
transfer or series of transfers, that, when conbined wth the otherw se
exenpt transfer or transfers described in (p)(i) of this subsection
results in the transfer of a controlling interest in the entity for
val uabl e consideration, and in which one or nore persons previously
holding a controlling interest in the entity receive cash or property
in exchange for any interest the person or persons acting in concert
hold in the entity. This subsection (3)(p)(ii) does not apply to that
part of the transfer involving property received that is the real
property interest that the person or persons originally contributed to
the entity or when one or nore persons who did not contribute rea
property or belong to the entity at a tine when real property was
pur chased receive cash or personal property in exchange for that person
or persons' interest in the entity. The real estate excise tax under
this subsection (3)(p)(ii) is inposed upon the person or persons who
previously held a controlling interest in the entity.

(q) The transfer of a water right to the state of Wishington for
admnistration as a trust water right under chapter 90.38 or 90.42 RCW

(r) The transfer of a water right to a nunicipally owned public
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water system or to an irrigation district for the purpose of
consolidation of the water right into the water supply services
provided by the systemor district.

(s) The transfer of a water right to the United States for purposes
of instream flows, nunicipal water supply, irrigation, or other
beneficial uses.

(t) An exchange of a water right for inclusion of the land
associated with that right in an area served by a water system as
defined by RCW 80.04.010 when such inclusion is the sole conpensation
received.

Sec. 6. RCW82.45.090 and 1993 sp.s. ¢ 25 s 506 are each anended
to read as foll ows:

(1) Except for: (a) A sale of a beneficial interest in real
property where no instrunment evidencing the sale is recorded in the
official real property records of the county in which the property is
|ocated, or (b) the sale of a water right that is transferred
separately fromthe land, or (c) both (a) and (b) of this subsection,
the tax inposed by this chapter shall be paid to and collected by the
treasurer of the county within which is | ocated the real property which
was sold. In collecting the tax the treasurer shall act as agent for
the state. The county treasurer shall cause a stanp evidencing
satisfaction of the lien to be affixed to the instrunent of sale or
conveyance prior to its recording or to the real estate excise tax
affidavit in the case of used nobile hone sales and used fl oating hone
sales. A receipt issued by the county treasurer for the paynent of the
tax i nposed under this chapter shall be evidence of the satisfaction of
the lien i nposed hereunder and may be recorded in the manner prescribed
for recording satisfactions of nortgages. Except for an instrunent of
sale or conveyance for the sale of water right that is transferred
separately from the land, no instrument of sale or conveyance
evidencing a sale subject to the tax shall be accepted by the county
auditor for filing or recording until the tax shall have been paid and
the stanp affixed thereto; in case the tax is not due on the transfer,
the instrunment shall not be so accepted until suitable notation of such
fact has been nade on the instrunent by the treasurer.

(2) For a sale of a beneficial interest in real property where a
tax is due under this chapter and where no instrunment is recorded in
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the official real property records of the county in which the property
is located, the sale shall be reported to the departnment of revenue
within five days fromthe date of the sale on such returns or fornms and
according to such procedures as the departnent nmay prescribe. Such
forms or returns shall be signed by both the transferor and the
transferee and shall be acconpanied by paynent of the tax due. Any
person who intentionally nakes a false statenent on any return or form
required to be filed with the departnent under this chapter shall be
guilty of perjury.

(3) For the sale of a water right that is transferred separately
fromthe land and tax is due under this chapter, the sale shall be
reported to the departnment within five days fromthe date of the sale
on such returns and according to such procedures as the departnent may
prescribe. The transferor and the transferee nust sign such returns.
Paynment of the tax due nust acconpany the return. Any person who
intentionally nmakes a false statenment on any return required to be
filed with the departnent under this chapter is quilty of perjury.

NEW SECTION. Sec. 7. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 8. This act takes effect August 1, 2003.

~-- END ---
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