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SENATE BI LL 5250

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Regal a, Jacobsen, Fraser, Kohl-Wlles and Kline

Read first time 01/20/2003. Referred to Commttee on Natural
Resources, Energy & Water.

AN ACT Relating to instream flows; anmending RCW 90.22.060,
90. 22. 010, 90.54.020, 90.03.345, 77.55.050, and 90.03.290; reenacting
and anmendi ng RCW 90. 54. 050; and addi ng a new section to chapter 90.22
RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 90.22.060 and 1998 c 245 s 172 are each anended to
read as foll ows:

goal—)) (1) The purpose of this sectionis to specify the priorities to

be used in establishing instream flows under RCW 90.22.010 and
90. 54. 020. Instream flows shall be established in rule for all
mai nstemrivers and primary tributaries of the state by the year 2010.
The departnent of ecology, in close cooperation with the departnent of
fish and wldlife, nust pursue achievenent of this goal as a matter of
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high priority. In devel oping and inplenenting the work plan required
under subsection (2) of this section, priority shall be given to
establishing instreamflow rules in:

(a) WAater resource inventory areas nunbers 1, 5, 7, 8, 9, 10, 12,
17, 18, 32, 35, 37, 38, 39, 45, 48, and 49 as those areas are
established in chapter 173-500 WAC as it exists on the effective date
of this section; and

(b) Water resource inventory areas that are conducting planning
under chapter 90.82 RCWas of the effective date of this section.

(2) By Decenber 2003, the departnent, in consultation with the
departnent of fish and wildlife and with affected tribal governnents,
planning units under chapter 90.82 RCW and |ocal governnents, shal
publish a work plan that identifies where and when instreamflows wl|
be devel oped and adopted by rule in order to achieve the goals in this
section. The work plan nust also define tributary areas where flows
should be addressed and provide a schedule for prioritizing,
recomendi ng, and setting flows in these areas, as appropriate. This
work plan nust be updated annually. By Decenber 31st of each odd-
nunbered year, the departnent shall prepare a report on progress in
inplenenting the work plan for the previous biennium

The departnent, in consultation with the departnent of fish and
wildlife and with affected tribal governnents, planning units under
chapter 90.82 RCW and local governnents, shall develop and publish
strategies for achieving flows that satisfy the flow requirenents of

the instream flow rules i ncl udi nq, but not limted to, an
identification of priorities for the use of state resources to achieve
the fl ows. The strategies shall identify neans of nmeasuring whet her

progress toward achieving instream flow requirenents and overconi ng
other limting factors identified for streans is being made, and the
actions that will be taken if such progress is not being nade for a
stream For a water resource inventory area in which watershed
planning is conducted under chapter 90.82 RCW and for which the
planning unit has elected to reconmend instream flows, the strateqgies
shal|l be those contained in the plan devel oped under chapter 90.82 RCW

Sec. 2. RCW90.22.010 and 1997 ¢ 32 s 4 are each anended to read
as foll ows:

(1) The departnent of ecology ((may)) shall establish ((#mrRiH))
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i nstream water flows or levels for the state's major rivers, streans,

| akes, or other public waters ((foer—the—purposes—of—protectingF+sh:-
_ bird I Ll ’ . I heti

i )) consistent wth the standards and
procedures of this section and RCW 90. 54. 020.

(2) Instream flows shall be established to protect the full range
of applicable instream interests and values, including fish and
wildlife habitat, water quality, navigation, and scenic, aesthetic, and
environnental quality val ues. In establishing instream flows, the
departnent shall seek to fulfill instream interests and val ues based
upon both state and federal laws and federal treaties. lInstreamflows
shoul d be established with the objective of being achievable a majority
of the tinme, recognizing seasonal variation, when based upon
hydrol ogical records of natural flow conditions. On streans or stream
reaches where fish populations are the predom nant consideration,
instream flows shall be established sufficient to support the
biological needs of fish at all life stages with the objective of
achi evi ng sustainable and harvestable | evels of fish.

(3) A higher instreamflow may be established where recomended by
an approved watershed plan under chapter 90.82 RCW or other simlar
conpr ehensi ve pl anni hg process. In considering whether to adopt or
recommend a higher instreamflow, the departnent and watershed pl anni ng

p. 3 SB 5250



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDMDNDNMNDNMDDNMNMNDNMDNMNMDNPEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O NO O A W NPEFP O OOWwuNO O P WNEPEOOOWOOLwWNO O~ owDNDE.Oo

units shall be guided by the allocation policies declared in RCW
90.54.020, including application of the maxi nrum net benefits standard
to alternative uses of water for instream and of fstream purposes.

(4) Wiere consistent with the requirenents of subsection (2) of
this section and RCW90.54.020, instreamflow rules nust incorporate an
instream fl ow conponent established by:

(a) The conditions for a license issued by the federal energy
requlatory commssion after My 1994, for a hydroelectric power
generating facility, where the departnent of ecology with the agreenent
of the departnent of fish and wldlife has approved or otherw se
formally acknow edged the instream flow conponent on behalf of the
st at e;

(b) The conditions established under a habitat conservation plan
approved under the federal endangered species act, where the departnent
of ecology with the agreenent of the departnent of fish and wildlife
has approved or otherwise fornmally acknow edged the instream flow
conponent on behalf of the state; and

(c) The federal Yakima river basin water enhancenent project
pursuant to Public Law 103-434.

(5) In establishing instream flows, the departnent shall use the
best available scientific infornation. Wien adequate information is
not available for a lake, stream or stream reach and may not be
obtainable in a tinely nmanner, an instream flow shall be established
that places the I east risk upon jeopardizing the protection of instream
values, with the objective of reviewing and potentially revising the
| evel when adequate information becones available. In devel oping and
sel ecting nethodol ogies for use in establishing flows or levels for the
recovery of fish populations, and in developing criteria to select
net hods to apply in each situation, the departnent shall consult wth
the departnent of fish and wildlife, Indian tribes, and the science
panel created under RCW 77.85.040, and shall consult periodically with
them in updating nethodologies. The departnent nmay select from anong
several acceptable nethodologies for a specific stream or |ake, based
upon considerations such as fish species of principal concern,
avai l able funding and staffing, the depletion of streamflows, and the
safety of personnel conducting the eval uation.

(6) The departnent shall apply a scientific-based adaptive
managenent process follow ng the adoption of instreamflowrules. This
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shall include periodic review of hydrological, biological, and other
information regarding the I evel of protection of instreamresources and
values, reqgular nonitoring, and assessnent consistent with the rule
inpl enentation plan required under section 4 of this act, a scientific
and peer review process, and revision of adopted rules based upon new
informati on and analysis when appropriate to better achieve the |evel
of protection required by this section and RCW 90. 54. 020.

(7) In establishing instream flows, the departnent shall accord
substantial weight to the recommendations of a planning unit nmeking a
tinely recommendation for that |ake, stream stream reach, or other
public body of water as part of an approved watershed plan under
chapter 90.82 RCW Where fish populations are a principal instream
value in establishing the instream flow, the departnent shall accord
substantial weight to the recommendati ons of the departnent of fish and
wildlife and Indian tribes with a treaty-based fishery right in the
wat er body, and shall provide a witten explanation of any departure
from such reconmendati ons.

Sec. 3. RCW 90.54.020 and 1997 c 442 s 201 are each anended to
read as foll ows:

Utilization and managenent of the waters of the state shall be
gui ded by the follow ng general declaration of fundanentals:

(1) Uses of water for donmestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroelectric power production,
mning, fish and wildlife maintenance and enhancenent, recreational
and thernal power production purposes, and preservation of
envi ronment al and aesthetic values, and all other uses conpatible with
the enjoynment of the public waters of the state, are declared to be
benefi ci al .

(2) Allocation of waters anong potential uses and users shall be
based generally on the securing of the nmaxi mum net benefits for the
people of the state. Maxi mum net benefits shall constitute total
benefits | ess costs including opportunities |ost.

(3) The quality of the natural environnment shall be protected and,
wher e possi bl e, enhanced as fol |l ows:

(a) ((Perenrtab—rtvers—and-—streans—ol—the—state—shatt—be—retatned

p. 5 SB 5250



© 00 N O Ol WDN P

W W W W W W W WwWwWMNDNDNDNDNDNMNDNMDNDNMNMNDNMDNNMNMNMDNPEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O N Ol W NPEP O OOOWwNOD O WNEPEOOOWOOLwWNO O P~ owDdNDEe. o

ravigat+enal—values)) Flows in the state's perennial rivers and streans

shall be managed to protect the full range of applicable instream
interests and values, including fish and wldlife habitat, water
quality, navigation, and scenic, aesthetic, and environnental quality
values. Requlatory instreamflows shall be established pursuant to RCW
90. 22. 010. Lakes and ponds shall be retained substantially in their
natural condition. Wthdrawals of water or the establishnent of
requlatory instream flows which would conflict ((therewth)) with the
level of protection required by this subsection shall be authorized

only in those situations where ((+H—+s—elear—that—eoverriding
considerations of the public interest wll be served)).

(1) It is necessary to neet energency public health or safety
needs; or

(ii) It is necessary to neet energency economc needs that are
regionwi de, where full mtigation is provided for lowering flows or
levels critical for the survival of critical or depressed fish
popul ati ons; and

(iii) The authorized uses or exceptions to established requlatory
flows are of limted duration.

(b) Waters of the state shall be of high quality. Regar dl ess of
the quality of the waters of the state, all wastes and other materials
and substances proposed for entry into said waters shall be provided
with all known, avail able, and reasonabl e nethods of treatnment prior to
entry. Notw thstanding that standards of quality established for the
waters of the state would not be violated, wastes and other materials
and substances shall not be allowed to enter such waters which wll
reduce the existing quality thereof, except in those situations where
it is clear that overriding considerations of the public interest wll
be served. Technol ogy-based effluent limtations or standards for
di scharges for nunicipal water treatnent plants |ocated on the
Chehalis, Colunmbia, Cowitz, Lewis, or Skagit river shall be adjusted
to reflect credit for substances renmoved from the plant intake water
if:

(1) The municipality denonstrates that the intake water is drawn
fromthe sanme body of water into which the discharge is nade; and

(1i) The nmunicipality denonstrates that no violation of receiving
wat er quality standards or appreciable environnental degradation wll
resul t.
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(4) The devel opnent of rmultipurpose water storage facilities shal
be a high priority for prograns of water allocation, planning,
managenent, and efficiency. The departnent, other state agencies,
| ocal governnents, and planning units fornmed under section 107 or 108
((ef—this—aet)), chapter 442, Laws of 1997 shall eval uate the potenti al
for the developnment of new storage projects and the benefits and
effects of storage in reducing damage to stream banks and property,
i ncreasing the use of land, providing water for nunicipal, industrial,
agricultural, power generation, and other beneficial wuses, and
i nproving streamflow reginmes for fisheries and other instream uses.

(5) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human donestic needs.

(6) Multiple-purpose inmpoundnment structures are to be preferred
over single-purpose structures. Due regard shall be given to neans and
met hods for protection of fishery resources in the planning for and
construction of water inpoundnent structures and other artificial
obstructi ons.

(7) Feder al , st at e, and | ocal gover nnent s, i ndi vi dual s,
corporations, groups and other entities shall be encouraged to carry
out practices of conservation as they relate to the use of the waters
of the state. In addition to traditional devel opnment approaches,
i nproved water use efficiency and conservation shall be enphasized in
t he managenent of the state's water resources and in sone cases will be
a potential new source of water with which to neet future needs
t hroughout the state.

(8) Developnment of water supply systens, whether publicly or
privately owned, which provide water to the public generally in
regional areas within the state shall be encouraged. Devel opnent of
wat er supply systens for nmultiple donestic use which will not serve the
public generally shall be discouraged where water supplies are
avai l able fromwater systens serving the public.

(9) Full recognition shall be given in the adm nistration of water

allocation and wuse prograns to the natural interrelationships of
surface and ground waters.
(10) Expressions of the public interest wll be sought at all

stages of water planning and all ocation di scussi ons.
(11) Water managenent prograns, including but not limted to, water
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quality, flood control, drainage, erosion control and stormrunoff are
deened to be in the public interest.

NEW SECTION. Sec. 4. A new section is added to chapter 90.22 RCW
to read as foll ows:

Wthin one year of adopting an instream flow or level rule, the
departnent of ecology shall adopt an inplenentation plan describing
actions needed to protect flows or levels subject to the rule. The
pl an provisions shall include but are not Iimted to:

(1) Needed flow gauges or other neasuring nethods on key stream
reaches;

(2) Roles and responsibilities of the departnent and the depart nent
of fish and wildlife in protecting the flows or restoring flows;

(3) Enforcenment of the flows against unauthorized wthdrawal s; and

(4) Performance neasures and assessnent of the |evel of protection
of instream resources and values, to assist with the periodic review
requi red by RCW 90. 22. 010.

Sec. 5. RCW90.03.345 and 1979 ex.s. ¢ 216 s 7 are each anended to
read as foll ows:

(1) The establishment of reservations of water for agriculture,
hydroel ectric energy, municipal, industrial, and other beneficial uses
under RCW 90.54.050(1) or ((#wArm)) instream flows or |evels under
RCW 90. 22. 010 or 90.54.040 shall constitute appropriations within the
meani ng of this chapter with priority dates as of the ((etfeetivedates
of—thei+r—establshrent)) date of filing of notice of rule making under
RCW 34. 05. 320. Whenever an application for a permt to nmake benefi ci al
use of public waters enbodied in a reservation, established after
Septenber 1, 1979, is filed with the departnment of ecology after the
effective date of such reservation, the priority date for a permt
i ssued pursuant to an approval by the departnent of ecology of the
application shall be the effective date of the reservation.

(2) No later than October 1, 2003, the departnment shall adopt a
protocol applicable to the processing of applications for new water
withdrawals and applications for changes or transfers, for the
consideration of the inpact of the proposed change or transfers upon
the flows subject to the instreamflows during the period between the
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establishnent of a priority date as determ ned under RCW 90.82.080(2)
and the adoption of a final instreamflow rule.

Sec. 6. RCW77.55.050 and 1993 sp.s. ¢ 2 s 29 are each anended to
read as foll ows:

It is the policy of this state that a flow of water sufficient to
support gane fish and food fish popul ati ons be maintained at all tines
in the streans of this state.

The director of ecology shall pronptly give the director notice of
each filing application for a permt to divert or store water and of
each application for a change or transfer of a water right. The
director has thirty days after receiving the notice to state his or her
objections to the application and of any proposed conditions on
approval of the application for the protection of flows sufficient to
support fish popul ations. The permt shall not be issued until the
thirty-day period has el apsed. The directors of ecology and fish and

wildlife shall jointly develop an interagency adreenent providing
procedures for consultation on filings reqgarding water bodies that
provide habitat for «critical or depressed fish stocks, including

provi sions allow ng predecisional reviewand conment by the director of
the departnent of fish and wildlife upon the department of ecology's
proposed decisions on applications that nay adversely affect water
bodi es whose flows or levels are a limting factor in the recovery of
fish species listed or proposed for listing under the federal
endangered species act or determned by the departnment of fish and
wildlife to be depressed or critical.

The director of ecology may refuse to issue a permt if, in the
opinion of the director, issuing the permit mght result in |[owering
the flow of water in a stream below the flow ((neecessary—teoe
adeguately)) sufficient to support food fish and gane fish popul ati ons
in the stream

The provisions of this section shall in no way affect existing
wat er rights.

Sec. 7. RCW90.03.290 and 2001 ¢ 239 s 1 are each anended to read
as follows:

(1) When an application conplying with the provisions of this
chapter and with the rules of the departnent has been filed, the sane
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shal |l be placed on record with the departnment, and it shall be its duty
to investigate the application, and determ ne what water, if any, is
avai l abl e for appropriation, and find and determ ne to what benefici al
use or uses it can be applied. |If it is proposed to appropriate water
for irrigation purposes, the department shall investigate, determ ne
and find what |ands are capable of irrigation by neans of water found
avai l abl e for appropriation. If it is proposed to appropriate water
for the purpose of power devel opnent, the departnent shall investigate,
determ ne and find whether the proposed devel opnent is likely to prove
detrinmental to the public interest, having in m nd the highest feasible
use of the waters belonging to the public.

(2)(a) If the application does not contain, and the applicant does
not pronptly furnish sufficient information on which to base such
findings, the departnent may issue a prelimnary permt, for a period
of not to exceed three years, requiring the applicant to nake such

surveys, investigations, studies, and progress reports, as in the
opi nion of the departnent may be necessary. |If the applicant fails to
conply with the conditions of the prelimnary permt, it and the
application or applications on which it is based shall be automatically
cancel ed and the applicant so notified. |If the holder of a prelimnary
permt shall, before its expiration, file with the departnent a
verified report of expenditures mnmade and work done under the
prelimnary permt, which, in the opinion of the departnent,

establishes the good faith, intent, and ability of the applicant to
carry on the proposed devel opnent, the prelimnary permt may, with the
approval of the governor, be extended, but not to exceed a maxinum
period of five years fromthe date of the issuance of the prelimnary
permt.

(b) For any application for which a prelimnary permt was issued
and for which the availability of water was directly affected by a
nmoratorium on further diversions from the Colunbia river during the
years from 1990 to 1998, the prelimnary permt is extended through
June 30, 2002. If such an application and prelimnary permt were
cancel ed during the noratorium the application and prelimnary permt
shall be reinstated until June 30, 2002, if the application and permt:
(1) Are for providing regional water supplies in nore than one urban
grom h area designated under chapter 36.70A RCW and in one or nore
areas near such urban growh areas, or the application and permt are
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nmodi fied for providing such supplies, and (ii) provide or are nodified
to provide such regi onal supplies through the use of existing intake or
di version structures. The authority to nodify such a canceled
application and permt to acconplish the objectives of (b)(i) and (ii)
of this subsection is hereby granted.

(3) The departnent shall nake and file as part of the record in the
matter, witten findings of fact concerning all things investigated,
and if it shall find that there is water available for appropriation
for a beneficial use, and the appropriation thereof as proposed in the
application will not inpair existing rights or be detrinental to the
public welfare, it shall issue a permt stating the anbunt of water to
whi ch the applicant shall be entitled and the beneficial use or uses to
which it may be applied: PROVIDED, That where the water applied for is
to be used for irrigation purposes, it shall becone appurtenant only to
such land as may be reclainmed thereby to the full extent of the soi
for agricultural purposes. But where.

(a) There is no unappropriated water in the proposed source of
suppl y((+)) L or ((where))

(b) The water source is a stream or lake for which the best
avai l abl e nmeasuring records or other information indicates that during

a mpjority of the tine on a seasonal basis over the previous ten years

the stream flows or lake levels have been lower than established
instreamflows or a flow or |evel adopted for purposes of review of the
application in the absence of an established instreamflow rule; or

(c) The proposed use conflicts with existing rights((+)). or

(d) The proposed use threatens to prove detrimental to the public
interest, having due regard to the highest feasible devel opnent of the
use of the waters belonging to the public, it shall be duty of the
departnent to reject such application and to refuse to i ssue the permt
asked for.

(4) If the permt is refused because of conflict wth existing

rights and such applicant shall acquire same by purchase or
condemmati on under RCW 90.03.040, the departnent may thereupon grant
such permt. Any application nay be approved for a |ess anount of
water than that applied for, if there exists substantial reason

therefor, and in any event shall not be approved for nore water than
can be applied to beneficial use for the purposes naned in the
application. 1In determning whether or not a permt shall issue upon
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any application, it shall be the duty of the departnment to investigate
all facts relevant and material to the application. After the
departnment approves said application in whole or in part and before any
permt shall be issued thereon to the applicant, such applicant shal
pay the fee provided in RCW 90.03.470: PROVIDED FURTHER, That in the
event a permt is issued by the departnent upon any application, it
shall be its duty to notify the director of fish and wildlife of such
I ssuance.

Sec. 8. RCW 90.54.050 and 1997 c¢c 439 s 2 and 1997 ¢ 32 s 3 are
each reenacted and anmended to read as foll ows:

(1) In conjunction wth the prograns provided for in RCW
90. 54.040(1), whenever it appears necessary to the director in carrying
out the policy of this chapter, the departnent may by rule adopted
pursuant to chapter 34.05 RCW (+

3)) reserve and set aside waters for beneficial utilization in
the future((—and)) .

(2) When sufficient information and data are lacking to allow for
the making of sound decisions, the departnent nmay w thdraw various
waters of the state from additional appropriations until such data and
information are avail able. Before proposing the adoption of rules to
w thdraw waters of the state from additional appropriation under this
subsection, the departnent shall consult with the standing commttees
of the house of representatives and the senate having jurisdiction over
wat er resource nmanagenent issues.

(3) Whenever the departnent determ nes based upon neasuring records
or other information that flows or levels have been lower than
established instreamflows or |levels adopted under chapter 90.22 RCWa
majority of the tine on a seasonal basis over the previous ten years,
or that authorizing additional appropriations nmay adversely affect
achieving such flows or levels, the departnent shall adopt a rule
w thdrawi ng the water body from additional appropriation. Such a rule
shall remain in effect until repealed by the departnent based upon a
determ nation that flow protection neasures, reduced wthdrawals, or
other actions indicate that additional appropriations may be authorized
w t hout adversely affecting established instreamflows or |evels.

(4) Prior to the adoption of a rule under this section, the
departnment shall conduct a public hearing in each county in which
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waters relating to the rule are |ocated.

The public hearing shall be

preceded by a notice placed in a newspaper of general circulation

publ i shed within each of said counties.

Rul es adopted hereunder shal

be subject to review in accordance wth the provisions of RCW

34. 05. 240.

~-- END ---
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