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H 4257.1

HOUSE BI LL 2881

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Lantz, Carrell, dibborn, Meller, Newhouse,
Lovi ck, Schual - Berke, Darneille and Kagi

Read first tinme 01/22/2004. Referred to Commttee on Judiciary.

AN ACT Relating to tort liability of governmental entities;
amendi ng RCW 4. 92. 090 and 4.96.010; and adding a new section to chapter
4. 24 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 4.24 RCW
to read as foll ows:

(1) I'n any action or claimfiled against a governnental entity for
damages arising out of its tortious conduct, or the intentional
tortious conduct of its past or present public officials, whether
acting in a governnental or proprietary capacity, no liability may be
i nposed agai nst the governnental entity or the past or present public
officials, unless the tortious conduct breached a duty owed to the
injured person as an individual, rather than to the public in general.

(2) In addition to the l[imtations set forth in subsection (1) of
this section, liability may only be inposed if:

(a) The terns of a legislative enactnent specifically state a clear
intent to identify and protect a particular and circunscribed class of
persons, and the injured person is within this class;
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(b) A public official responsible for enforcing statutory
requi renments had actual know edge of a statutory violation, failed to
take corrective action despite a mandatory statutory duty to do so, and
the injured person is wthin the class the statute is intended to
protect. In addition, if the plaintiff alleges a breach of a duty to
enforce a building code, the plaintiff nust establish the public
of ficial had actual know edge that the violation created an inherently
danger ous condi tion;

(c) There was direct contact or privity between the public officia
and the injured person which sets the latter apart from the genera
public and the public official, in direct response to a specific
inquiry, provided express assurances upon which the injured person
justifiably relied to his or her detrinent;

(d) A duty to warn or to cone to the aid of a particular person
exi st ed. A duty to warn or cone to the aid of a particular person
exists only when: (i) In response to a report of an energency, express
assurances of a successful warning or rescue are given by the
governnental entity to the person or one in privity with the person;
(ii) the particular person or the person in privity reasonably relies
upon the assurances to his or her detrinment; and (iii) the person
incurs bodily injury or property damage as a result of the governnental
entity's negligence; or

(e) A statutory duty to control a third person's conduct exi sted.
A statutory duty is inposed upon a governnental entity to control a
third person's conduct if the governnental entity has a "special
relationship” with the third person. This duty is owed to a victim of
the acts of the third party only if: (i) There is a direct nexus
between the nature of the conduct of the third person for which the
governmental entity is supervising the third person and the nature of
t he conduct causing injury to the victim (ii) the injury to the victim
is the foreseeabl e consequence of the governnental entity's failure to
control the third person's conduct; (iii) the governnental entity had
the awful authority to prevent the third person fromengaging in the
i njury-causing conduct; and (iv) the governmental entity's conduct
anounts to negligence.

A governnental entity has a "special relationship" with a third
person for the purposes of this subsection only if it has a definite,
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established, and continuing relationship with the third person based
upon |lawful authority to control and supervise that third person's
conduct .

(3) Nothing in this section dimnishes any immunity or defense that
may ot herw se be applicable to the governnental entity.

(4) Unless the context clearly requires otherw se, for the purposes
of this section:

(a) "CGovernnmental entity" nmeans the state or a county, city, town,
special district, nmunicipal corporation as defined in RCW 39.50.010
guasi - muni ci pal corporation, public hospi tal, or interloca
organi zations created by interlocal agr eenent bet ween | ocal
governnental entities.

(b) "Public official"” nmeans an officer, enployee, or volunteer of
a governnental entity.

(c) "Volunteer"” has the sanme neaning as defined in RCW51. 12. 035.

Sec. 2. RCW4.92.090 and 1963 ¢ 159 s 2 are each anended to read
as follows:

The state of Wshington, whether acting in its governnental or
proprietary capacity, shall be liable for damages arising out of its
tortious conduct to the sanme extent as if it were a private person or
corporation. The liability of the state under this section is subject
to the provisions of section 1 of this act.

Sec. 3. RCW4.96.010 and 2001 ¢ 119 s 1 are each anmended to read
as follows:

(1) Al | ocal governnental entities, whether acting in a
governnmental or proprietary capacity, shall be liable for danmnages
arising out of their tortious conduct, or the tortious conduct of their
past or present officers, enployees, or volunteers while perform ng or
in good faith purporting to performtheir official duties, to the sane
extent as if they were a private person or corporation. Filing a claim
for damages within the tine allowed by law shall be a condition
precedent to the comrencenent of any action claimng damages. The | aws
speci fying the content for such clains shall be liberally construed so
t hat substantial conpliance therewith will be deenmed satisfactory.

(2) The liability of a local governnent under this section is
subject to the provisions of section 1 of this act.
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(3) Unless the context clearly requires otherwi se, for the purposes
of this chapter, "local governnental entity" nmeans a county, city,
town, special district, municipal corporation as defined in RCW
39. 50. 010, quasi-nunicipal corporation, or public hospital.

((3))) (4) For the purposes of this chapter, "volunteer" is
defined according to RCW51. 12. 035.

~-- END ---
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