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HOUSE BI LL 2778

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Tom Kagi, Rockefeller, O Brien, Hudgins, Moeller
and Kenney

Read first tinme 01/20/2004. Referred to Commttee on Judiciary.

AN ACT Relating to required conmmunity service for drunk driving
of fenders; anmendi ng RCW 46. 61. 5055; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW46.61.5055 and 2003 ¢ 103 s 1 are each anended to read
as follows:

(1) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 and who has no prior offense within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(i) By inprisonnent for not ((less—thanrone—dayner)) nore than one
year ( (- A , AC 31

)
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el-ect+ronic—home—nonitoring)); and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand doll ars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(iii) By being required to performnot less than two hundred hours

of community service. The two hundred hours of community service may
not be suspended or deferred unless the court finds that the inposition
of this mandatory m ni num sentence would i npose a substantial risk to
the offender's physical or nental well-being. Wenever the nmandatory
m ni num sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and facts
upon which the suspension or deferral is based; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not |ess than ((t+we—days)) one day nor nore
t han one year. ((Fwo—econseecutivedays)) Twenty-four consecutive hours

of the inprisonnent may not be suspended or deferred unless the court
finds that the inposition of this mandatory m ninmum sentence would
i npose a substantial risk to the offender's physical or nental well-
bei ng. Whenever the nmandatory mninmum sentence is suspended or
deferred, the court shall state in witing the reason for granting the
suspension or deferral and the facts upon which the suspension or
deferral is based. In lieu of the mandatory mninmm term of
i nprisonnment required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic hone nonitoring. The
of fender shall pay the cost of electronic home nonitoring. The county
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or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender's electronic hone
nmoni toring device to include an al cohol detection breathal yzer, and the
court may restrict the amount of alcohol the offender nmay consune
during the tinme the offender is on electronic honme nonitoring; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand dollars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(ti1) By being required to performnot Iess than two hundred hours
of community service. The two hundred hours of community service may
not be suspended or deferred unless the court finds that the inposition

of this mandatory m ni num sentence would i npose a substantial risk to
the offender's physical or nental well-being. Wenever the nmandatory
m ni rum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and facts
upon whi ch the suspension or deferral is based; and

(iv) By a court-ordered restriction under RCW 46. 20. 720.

(2) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 and who has one prior offense within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46. 20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not less than thirty days nor nore than one
year and sixty days of electronic hone nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone

moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consume during the tine
the offender is on electronic hone nonitoring. Thirty days of
i nprisonnment and sixty days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
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m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(ti1) By being required to performnot less than two hundred hours
of community service. The two hundred hours of community service may
not be suspended or deferred unless the court finds that the inposition
of this mandatory m ni num sentence would i npose a substantial risk to
the offender's physical or nental well-being. Wenever the nmandatory
m ni num sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and facts
upon whi ch the suspension or deferral is based; and

(iv) By a court-ordered restriction under RCW 46. 20. 720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(i) By inprisonnent for not less than forty-five days nor nore than
one year and ninety days of electronic honme nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone
moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consune during the tine
the offender is on electronic honme nonitoring. Forty-five days of
i nprisonnment and ninety days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not |less than seven hundred fifty dollars nor
nmore than five thousand doll ars. Seven hundred fifty dollars of the
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fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(ti1) By being required to performnot Iess than two hundred hours
of community service. The two hundred hours of community service may
not be suspended or deferred unless the court finds that the inposition

of this mandatory m ni num sentence would i npose a substantial risk to
the offender's physical or nental well-being. Wenever the nmandatory
m ni num sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and facts
upon which the suspension or deferral is based; and

(iv) By a court-ordered restriction under RCW 46. 20. 720.

(3) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has two or nore prior offenses within seven years
shal | be puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not |ess than ninety days nor nore than one
year and one hundred twenty days of electronic honme nonitoring. The

of fender shall pay for the cost of the electronic nonitoring. The
county or nunicipality where the penalty is being inposed shal
determ ne the cost. The court nmay also require the offender's

el ectronic hone nonitoring device include an alcohol detection
breat hal yzer, and may restrict the amobunt of al cohol the offender may
consune during the tine the offender is on el ectronic hone nonitoring.
Ni nety days of inprisonment and one hundred twenty days of electronic
honme nonitoring may not be suspended or deferred unless the court finds
that the inposition of this mandatory m ni num sentence woul d i npose a
substantial risk to the offender's physical or nental well-Dbeing.
Whenever the mandatory m ni num sentence i s suspended or deferred, the
court shall state in witing the reason for granting the suspension or
deferral and the facts upon which the suspension or deferral is based;
and

(1i) By a fine of not |ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and
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(ti1) By being required to performnot less than two hundred hours
of community service. The two hundred hours of community service may
not be suspended or deferred unless the court finds that the inposition
of this mandatory m ni num sentence would i npose a substantial risk to
the offender's physical or nental well-being. Wenever the nmandatory
m ni num sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and facts
upon whi ch the suspension or deferral is based; and

(iv) By a court-ordered restriction under RCW 46. 20. 720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonment for not |ess than one hundred twenty days nor
nmore than one year and one hundred fifty days of electronic hone

nmoni t ori ng. The offender shall pay for the cost of the electronic
nmoni t ori ng. The county or nunicipality where the penalty is being
i nposed shall determne the cost. The court may also require the

offender's electronic hone nonitoring device include an alcohol
detection breathalyzer, and nmay restrict the anount of alcohol the
of fender may consune during the tinme the offender is on el ectronic hone
nmoni t ori ng. One hundred twenty days of inprisonnent and one hundred
fifty days of electronic honme nonitoring nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni mum sentence would inpose a substantial risk to the offender’'s
physical or nental well-being. Wenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(ii) By a fine of not |ess than one thousand five hundred dollars
nor nore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(ti1) By being required to performnot Iess than two hundred hours
of community service. The two hundred hours of community service may
not be suspended or deferred unless the court finds that the inposition
of this mandatory m ni num sentence would i npose a substantial risk to
the offender's physical or nental well-being. Wenever the nmandatory
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m ni num sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and facts
upon whi ch the suspension or deferral is based; and

(iv) By a court-ordered restriction under RCW 46. 20. 720.

(4) If a person who is convicted of a violation of RCW46.61.502 or
46.61.504 conmmtted the offense while a passenger under the age of
si xteen was in the vehicle, the court shall:

(a) I'n any case in which the installation and use of an interl ock
or other device is not nmandatory under RCW 46.20.720 or other |aw,
order the use of such a device for not |less than sixty days foll ow ng
the restoration of the person's license, permt, or nonresident driving
privil eges; and

(b) I'n any case in which the installation and use of such a device
is otherwise nmandatory, order the use of such a device for an
addi tional sixty days.

(5 In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
the fol |l ow ng:

(a) Whether the person's driving at the tinme of the offense was
responsible for injury or danage to another or another's property; and

(b) Whether at the tinme of the offense the person was driving or in
physi cal control of a vehicle with one or nore passengers.

(6) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(7) The license, permt, or nonresident privilege of a person
convicted of driving or being in physical control of a notor vehicle
whi l e under the influence of intoxicating |liquor or drugs nust:

(a) If the person's al cohol concentration was |less than 0.15, or if
for reasons other than the person's refusal to take a test offered
under RCW 46.20.308 there is no test result indicating the person's
al cohol concentrati on:

(1) Where there has been no prior offense within seven years, be
suspended or denied by the departnent for ninety days;

(1i) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for two years; or

(iii1) Were there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for three years;

p. 7 HB 2778



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDNNMNDNMNMNMNMNNMNPRPPRPPRPPRPERPEPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O W DN e o

(b) I'f the person's al cohol concentration was at |east 0.15, or if
by reason of the person's refusal to take a test offered under RCW
46. 20. 308 there is no test result indicating the person's alcohol
concentration:

(1) Where there has been no prior offense within seven years, be
revoked or denied by the departnent for one year;

(11) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for nine hundred days; or

(iii1) Were there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for four years.

For purposes of this subsection, the departnent shall refer to the
driver's record maintained under RCW 46.52. 120 when determ ning the
exi stence of prior offenses.

(8) After expiration of any period of suspension, revocation, or
denial of the offender's license, permt, or privilege to drive
required by this section, the departnent shall place the offender's
driving privilege in probationary status pursuant to RCW 46. 20. 355.

(99(a) In addition to any nonsuspendable and nondeferrable jail
sentence required by this section, whenever the court inposes |ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinement for a period not exceeding five years. The court
shal |l inpose conditions of probation that include: (i) Not driving a

nmotor vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
nmotor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving; and (iii) not refusing
to submt to a test of his or her breath or blood to determ ne al cohol
concentration wupon request of a law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actua

physical control of a notor vehicle within this state while under the
i nfl uence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock or other biological or technical device on the probationer's
motor vehicle, alcohol or drug treatnent, supervised probation, or
other conditions that nmay be appropriate. The sentence nmay be inposed
in whole or in part upon violation of a condition of probation during
t he suspension peri od.
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(b) For each violation of mandatory conditions of probation under
(a)(i) and (i1) or (a)(i) and (iii) of this subsection, the court shall
order the convicted person to be confined for thirty days, which shal
not be suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inmposed under this subsection, the I|icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tine the finding
of probation violation is nmade, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shal
notify the departnent of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(10) A court nmay waive the el ectronic hone nonitoring requirenents
of this chapter when

(a) The offender does not have a dwelling, telephone service, or
any ot her necessity to operate an el ectronic hone nonitoring system

(b) The offender does not reside in the state of Washington; or

(c) The court determines that there is reason to believe that the
of fender woul d violate the conditions of the electronic hone nonitoring
penal ty.

Whenever the mandatory m nimumterm of el ectronic home nonitoring
is waived, the court shall state in witing the reason for granting the

wai ver and the facts upon which the waiver is based, and shall inpose
an alternative sentence with simlar punitive consequences. The
alternative sentence may include, but is not limted to, additiona
jail time, work crew, or work canp.

Wenever the conbination of jail tinme and electronic hone

nmonitoring or alternative sentence would exceed three hundred sixty-
five days, the offender shall serve the jail portion of the sentence
first, and the electronic honme nonitoring or alternative portion of the
sentence shall be reduced so that the conbinati on does not exceed three
hundred sixty-five days.

(11) An offender serving a sentence under this section, whether or
not a mandatory mnimum term has expired, my be granted an
extraordinary nedical placenent by the jail admnistrator subject to
the standards and limtations set forth in RCW9. 94A. 728(4).
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(12) For purposes of this section:

(a) A "prior offense”" neans any of the foll ow ng:

(1) Aconviction for a violation of RCW46.61.502 or an equi val ent
| ocal ordinance;

(iit) Aconviction for a violation of RCW46. 61.504 or an equival ent
| ocal ordinance;

(iii) Aconviction for a violation of RCW46.61.520 commtted while
under the influence of intoxicating |liquor or any drug;

(tv) A conviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |liquor or any drug;

(v) A conviction for a violation of RCW46. 61. 5249, 46.61.500, or
9A. 36. 050 or an equivalent local ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a wviolation of (a)(i), (ii), (iii), (iv), or (v) of this
subsection if conmtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent I ocal
ordinance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent |ocal ordinance, or of RCW 46.61.520 or
46.61.522; ((and))

(b) "Wthin seven years" neans that the arrest for a prior offense
occurred wthin seven years of the arrest for the current offense((+)) L
and

(c) "Community service" neans service that is perfornmed in aid of
the parks departnment or equival ent agency or departnent of the county
or municipality in which the offense occurred and that is perforned
while wearing distinctive and highly visible clothing such as nmay be
worn by inmates of the local jail facility and which is promnently
marked with the words "DUl O f ender. "

~-- END ---
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