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HOUSE BI LL 2772

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Schual - Berke, Cody, O Brien, Sinpson, G, Meller
Di ckerson, Chase and Conway

Read first tinme 01/20/2004. Referred to Commttee on Financial
I nstitutions & | nsurance.

AN ACT Relating to genetic information; anending RCW 48.18. 480,
49. 60. 020, 49. 60. 040, 49.60.180, 49.60.190, and 49.60.200; adding a new
section to chapter 49.44 RCW adding a new chapter to Title 7 RCW and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds and declares the
fol | ow ng:

(1) Every individual possesses a fundanental right of privacy with
respect to his or her genetic information;

(2) Cenetic information s uniquely private and personal
information that should not be collected, retained, or disclosed
Wi t hout the individual's authorization;

(3) The inproper collection, retention, or disclosure of genetic
information can lead to significant harmto the individual, including
stigmatization and discrimnation in areas such as enploynent and
i nsur ance;

(4) Current |egal protections nmay be inadequate to protect genetic
privacy;
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(5) Therefore, the purpose of this act is to prohibit the
di scl osure of genetic information wthout the consent of the individua
to whom the information pertains; prohibit discrimnation based on
genetic information in enploynent decisions; and prohibit the use of
genetic information to discrimnate in the life insurance contract.

NEW SECTION. Sec. 2. (1) An individual's genetic information is
the property of the individual. A person may not obtain, use, store,
or disclose for any purpose an individual's genetic information w thout
first obtaining the individual's infornmed consent to do so.

(2) I'nformed consent requires:

(a) An explanation of the purpose for which the genetic information
i s being obtained;

(b) Identification of the entity obtaining the genetic information;

(c) Disclosure of any entity with whomthe genetic information may
be shared, including disclosure that the genetic information my be
shared in the future with an unknown entity;

(d) A statenent of the expected duration that the genetic
informati on may be kept;

(e) A description of reasonably foreseeable risks or harm
associated wth providing the genetic information;

(f) An explanation of how the genetic information wll be
mai nt ai ned and whet her the physical sanple will be destroyed or stored,
i ncl udi ng how and where it will be stored,

(g A statenment describing any reasonably expected benefits or
advant ages associated wth providing the genetic information,;

(h) A statenent describing any confidentiality or privacy
protections for the genetic information;

(i) Identification of an individual contact and contact information
fromwhom further information may be obtained or reported relative to
the genetic information,;

(j) Provisions explaining whether the genetic information may be
expunged or renoved fromthe entity that obtained it and the nethod to
do it;

(k) The exclusion of any excul patory provisions from liability
against the entity obtaining the genetic information; and

(I') A disclosure that providing genetic information is voluntary.
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(3) Informed consent nust be granted in witing each tinme genetic

information is obtained, used, stored, or disclosed. However, an
i ndi vidual may grant continuous informed consent for the ongoing use
and storage of genetic information for research purposes. For

continuous informed consent to be granted, the individual nust
specifically designate that his or her consent is continuous and
ongoing. Alternatively, an individual may grant informed consent for
a specified length of tinme if he or she specifically states the period
of time for which inforned consent wll be valid. Continuous inforned
consent applies only to the use and storage of genetic information
ot ai ning and/or disclosure of genetic information requires inforned
consent for each occurrence.

(4) An individual's inforned consent is not required:

(a) In crimnal matters if the genetic information is obtained or
used during a crimnal investigation, trial, appeal, or pursuant to
specific comon |aw or statutory authority, or a lawfully issued court
order. Once a crimnal conviction is final, a report that was not
admtted into evidence, identifying a specific individual by analysis
of genetic information obtained in the course of an investigation,
shall be destroyed if the individual is found to be uninvolved in the
comm ssion of the crimnal act or acts;

(b) I'n situations where the individual requires energency nedica
care as long as the individual, or his or her representative in death
cases, is informed in a tinely manner after the energency that the
genetic information was obtai ned;

(c) In situations where an individual's bodily fluids are obtained
W t hout consent pursuant to specific statutory requirenent mandating
testing;

(d) I'n situations where the individual is deceased and the entity
requesting the genetic information establishes in a court of |aw that
obtaining individually identifiable genetic information benefits public
heal th, safety, and welfare, and outweighs the harmto the individual's
privacy interests, or the person requesting the genetic information is
a next of kin requesting the genetic information for purposes of health
care or other purpose that outweighs the harm to the individual's
privacy interests, or the entity requesting the genetic information has
been authorized by an institutional review board to use the genetic
i nformati on pursuant to an approved protocol;
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(e) Subject to this section, if the entity or person is a health
care provider or facility, under chapter 70.02 RCW and is subject to
the federal health insurance portability and accountability act privacy
rul es;

(f) Subject to this section, if the person obtains an individual's
genetic information in a formthat does not identify that individual or
there is no reasonable basis to believe the information can be used to
identify an individual;

(g) Subject to this section, if the person who obtains genetic
information is acting according to the provisions of an institutional
revi ew board established under federal |aw,

(h) In death investigations for purposes of identifying the
decedent ;

(i) I'n matters of parentage proceedi ngs under chapter 26.26 RCW
Cenetic information may not be rel eased or disclosed for any purpose
other than that which is relevant to the parentage proceedi ng wthout
a court order or informed consent of the individual who furnished the
speci nen; and

(j) Wien the division of child support has issued an order for
genetic testing pursuant to RCW 74. 20.360. GCenetic information nmay not
be rel eased or disclosed for any purpose not relevant to the division
of child support's order without a court order or the infornmed consent
of the individual who furnished the specinen.

(5) For the purposes of this section, "genetic information" neans
i nformati on about inherited characteristics that is derived froma DNA-
based or other |aboratory test, famly history, or nmedical exam nation

Sec. 3. RCW48.18.480 and 1957 ¢ 193 s 12 are each anmended to read
as foll ows:

((Ne)) An insurer shall not make or permt any unfair
di scrim nation between insureds, prospective insureds, or subjects of
i nsurance having substantially like insuring, risk, and exposure
factors, and expense elenents, in the terms or conditions of any

i nsurance contract, or in the rate or anount of prem um charged
therefor, or in the benefits payable or in any other rights or

privileges accruing thereunder. This ((prewsten—shalt)) section does

not prohibit fair discrimnation by a Ilife insurer as between
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i ndi vi dual s havi ng unequal expectation of life, except that insurers
shall neither require nor use genetic information as a basis for that
di scrim nation.

NEW SECTION. Sec. 4. A new section is added to chapter 49.44 RCW
to read as foll ows:

It is unlawful for any person, firm corporation, or the state of
Washi ngton, its political subdivisions, or nmunicipal corporations to
require, directly or indirectly, that any enployee or prospective
enpl oyee submt genetic information or submt to screening for genetic
information as a condition of enploynent or continued enploynent. On
the effective date of this section, if an enpl oyer possesses genetic
informati on about an enployee, it is unlawful for the enployer to
disclose the genetic information wthout the enployee's inforned
consent .

"CGenetic information”™ for purposes of this chapter, neans
i nformati on about inherited characteristics that is derived froma DNA-
based or other |aboratory test, famly history, or nedical exam nation.

Sec. 5. RCW 49. 60. 020 and 1993 ¢ 510 s 2 are each anended to read
as foll ows:

((Fhe—proevistons—of)) This chapter shall be construed liberally for

the acconmplishnment of the purposes thereof. ((Nething—-eontarnedin))
This chapter ((shatHl—be—deenred—to)) does not repeal any of the

provisions of any other law of this state relating to discrimnation
because of race, <color, <creed, national origin, sex, genetic
information, marital status, age, or the presence of any sensory,
mental, or physical disability, other than a |law which purports to
require or permt doing any act which is an unfair practice under this
chapter. ((Nor—shaH—anythingheretn—contatnedhe—construed—+te)) This
chapter does not deny the right to any person to institute any action
or pursue any civil or crimnal renmedy based upon an alleged violation
of his or her civil rights.

Sec. 6. RCW49.60.040 and 1997 ¢ 271 s 3 are each anended to read
as foll ows:
As used in this chapter:
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(1) "Person" includes one or nore individuals, partnerships,
associ ati ons, or gani zati ons, cor por ati ons, cooperati ves, | egal
representatives, trustees and receivers, or any group of persons; it
i ncl udes any owner, |essee, proprietor, nanager, agent, or enployee,
whet her one or nore natural persons; and further includes any political
or civil subdivisions of the state and any agency or instrunmentality of
the state or of any political or civil subdivision thereof;

(2) "Commssion" neans the Wshington state human rights
conmmi ssi on;

(3) "Enployer" includes any person acting in the interest of an
enpl oyer, directly or indirectly, who enploys eight or nore persons,
and does not include any religious or sectarian organization not
organi zed for private profit;

(4) "Enpl oyee" does not include any individual enployed by his or
her parents, spouse, or child, or in the donestic service of any
person;

(5) "Labor organi zation" includes any organi zati on which exists for
the purpose, in whole or in part, of dealing with enployers concerning
grievances or terms or conditions of enploynent, or for other nutua
aid or protection in connection with enploynent;

(6) "Enploynent agency" includes any person undertaking with or
W t hout conpensation to recruit, procure, refer, or place enployees for
an enpl oyer;

(7) "Marital status" neans the legal status of being married,
single, separated, divorced, or w dowed;

(8) "National origin" includes "ancestry";

(9) "Full enjoynent of" includes the right to purchase any service,
commodity, or article of personal property offered or sold on, or by,
any establishment to the public, and the adm ssion of any person to
accommodat i ons, advantages, facilities, or privileges of any place of
public resort, accommodation, assenblage, or anusenent, wthout acts
directly or indirectly causing persons of any particular race, creed,
color, sex, national origin, or with any sensory, nental, or physical
disability, or the use of a trained dog guide or service animal by a
di sabl ed person, to be treated as not welcone, accepted, desired, or
solicited,

(10) "Any place of public resort, accommpdati on, assenblage, or
anusenent” includes, but is not |limted to, any place, |icensed or
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unl i censed, kept for gain, hire, or reward, or where charges are nade
for adm ssion, service, occupancy, or use of any property or
facilities, whether conducted for the entertainnment, housing, or
| odgi ng of transient guests, or for the benefit, use, or accommobdati on
of those seeking health, recreation, or rest, or for the burial or
other disposition of human remains, or for the sale of goods,
mer chandi se, services, or personal property, or for the rendering of
personal services, or for public conveyance or transportation on |and,
water, or in the air, including the stations and term nals thereof and
t he garaging of vehicles, or where food or beverages of any kind are
sold for consunption on the prem ses, or where public anusenent,
entertai nment, sports, or recreation of any kind is offered with or
w t hout charge, or where nedical service or care is nmade avail able, or
where the public gathers, congregates, or assenbles for anusenent,
recreation, or public purposes, or public halls, public elevators, and
public washroons of buildings and structures occupied by two or nore
tenants, or by the owner and one or nore tenants, or any public library
or educational institution, or schools of special instruction, or
nursery schools, or day care centers or children's canps: PROVI DED,
That nothing contained in this definition shall be construed to include
or apply to any institute, bona fide club, or place of accommvodati on,

which is by its nature distinctly private, including fraternal
organi zati ons, though where public use is permtted that use shall be
covered by this chapter; nor shall anything contained in this

definition apply to any educational facility, colunbarium crematory,
mausol eum or cenetery operated or maintained by a bona fide religious
or sectarian institution;

(11) "Real property" includes buildings, structures, dwellings,
real estate, |ands, tenenents, |easeholds, interests in real estate

cooperatives, condom ni uns, and her edi t anent s, cor por eal and
i ncorporeal, or any interest therein;
(12) "Real estate transaction"” includes the sale, appraisal,

brokeri ng, exchange, purchase, rental, or |ease of real property,
transacting or applying for a real estate |oan, or the provision of
br oker age servi ces;

(13) "Dwelling"” nmeans any building, structure, or portion thereof
that is occupied as, or designed or intended for occupancy as, a
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resi dence by one or nore famlies, and any vacant land that is offered
for sale or lease for the construction or |ocation thereon of any such
bui |l di ng, structure, or portion thereof;

(14) "Sex" neans gender;

(15) "Aggrieved person" neans any person who: (a) Clainms to have
been injured by an unfair practice in a real estate transaction; or (b)
bel i eves that he or she will be injured by an unfair practice in a real
estate transaction that is about to occur;

(16) "Conpl ai nant” neans the person who files a conplaint in a real
estate transaction;

(17) "Respondent™ neans any person accused in a conplaint or
anended conplaint of an unfair practice in a real estate transaction;

(18) "Credit transaction" includes any open or closed end credit
transaction, whether in the nature of a loan, retail installnent
transaction, credit card issue or charge, or otherw se, and whether for
personal or for business purposes, in which a service, finance, or
interest charge is inposed, or which provides for repaynent in
schedul ed paynents, when such credit is extended in the regular course
of any trade or comerce, including but not limted to transactions by
banks, savings and |oan associations or other financial |ending
institutions of whatever nature, stock brokers, or by a nerchant or
nmercantil e establishnment which as part of its ordinary business permts
or provides that paynent for purchases of property or service therefrom
may be deferred;

(19) "Famlies with children status"” means one or nore individuals
who have not attained the age of eighteen years being domciled with a
parent or another person having |legal custody of such individual or
individuals, or wwth the desi gnee of such parent or other person having
such |l egal custody, wth the witten perm ssion of such parent or other
person. Famlies with children status al so applies to any person who
is pregnant or is in the process of securing legal custody of any
i ndi vi dual who has not attained the age of eighteen years;

(20) "Covered multifamly dwelling" neans: (a) Buildings
consisting of four or nore dwelling units if such buildings have one or
nore el evators; and (b) ground floor dwelling units in other buildings
consisting of four or nore dwelling units;

(21) "Prem ses" neans the interior or exterior spaces, parts,
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conponents, or elenents of a building, including individual dwelling
units and the public and conmon use areas of a buil ding;

(22) "Dog guide" neans a dog that is trained for the purpose of
guiding blind persons or a dog that is trained for the purpose of
assi sting hearing inpaired persons;

(23) "Service animal"™ neans an animal that is trained for the
purpose of assisting or accommbdating a disabled person's sensory,
mental , or physical disability;

(24) "GCGenetic information”™ neans information about inherited
characteristics that is derived from a DNA-based or other |aboratory
test, famly history, or nedical exam nation.

Sec. 7. RCW49.60.180 and 1997 ¢ 271 s 10 are each anmended to read
as follows:

It is an unfair practice for any enpl oyer:

(1) To refuse to hire any person because of age, sex, marital
status, race, creed, color, national origin, genetic information, or
the presence of any sensory, nental, or physical disability or the use
of a trained dog guide or service animal by a disabled person, unless
based upon a bona fide occupational qualification: PROVIDED, That the
prohi bition agai nst discrimnation because of such disability shall not
apply if the particular disability prevents the proper performance of
the particul ar worker invol ved.

(2) To discharge or bar any person from enpl oynent because of age,
sex, marital status, race, creed, color, national origin, genetic
information, or the presence of any sensory, nental, or physical
disability or the use of a trained dog guide or service animal by a
di sabl ed person.

(3) To discrimnate against any person in conpensation or in other
terms or conditions of enploynent because of age, sex, marital status,
race, creed, color, national origin, genetic information, or the
presence of any sensory, nental, or physical disability or the use of
a trained dog guide or service aninmal by a di sabled person: PROvVI DED
That it shall not be an unfair practice for an enployer to segregate
washroons or |ocker facilities on the basis of sex, or to base other
terms and conditions of enploynment on the sex of enployees where the
conm ssion by regulation or ruling in a particular instance has found
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the enpl oynent practice to be appropriate for the practical realization
of equality of opportunity between the sexes.

(4) To print, or circulate, or cause to be printed or circul ated
any statenent, advertisenent, or publication, or to use any form of
application for enploynent, or to make any inquiry in connection wth
prospective enpl oynent, which expresses any limtation, specification,
or discrimnation as to age, sex, marital status, race, creed, color,
national origin, genetic infornmation, or the presence of any sensory,
mental, or physical disability or the use of a trained dog guide or
service animal by a disabled person, or any intent to nmake any such
[imtation, specification, or discrimnation, unless based upon a bona
fide occupational qualification((—PROADED—Neothing—eontatnedherern
shalt)). This subsection does not prohibit advertising in a foreign
| anguage.

(5) To offer a person an inducenent to disclose genetic
information; to question a person about his or her genetic infornation;
to solicit subm ssion to, require, or admnister a genetic test to any
person as a condition of enploynent; or to collect, solicit, or require
di sclosure of genetic information from any person as a condition of
enpl oynent .

Sec. 8. RCW49.60.190 and 1997 ¢ 271 s 11 are each anmended to read
as follows:

It is an unfair practice for any |abor union or |abor organization:

(1) To deny nenbership and full nenbership rights and privileges to
any person because of age, sex, marital status, race, creed, color,
national origin, genetic information, or the presence of any sensory,
mental, or physical disability or the use of a trained dog guide or
service animal by a disabl ed person.

(2) To expel from nenbership any person because of age, sex,
marit al st at us, race, creed, col or, nat i onal origin, genetic
information, or the presence of any sensory, nental, or physical
disability or the use of a trained dog guide or service animal by a
di sabl ed person.

(3) To discrimnate against any nenber, enployer, enployee, or
ot her person to whom a duty of representation is owed because of age,
sex, marital status, race, creed, color, national origin, genetic

HB 2772 p. 10



© 00 N O Ol WDN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

information, or the presence of any sensory, nental, or physical
disability or the use of a trained dog guide or service animal by a
di sabl ed person.

(4) To offer a person an inducenent to disclose genetic
information; to question a person about his or her genetic infornation;
to solicit subm ssion to, require, or admnister a genetic test to any
person as a condition of nmenbership; or to collect, solicit, or require
disclosure of genetic information from any person as a condition of
nenber shi p.

Sec. 9. RCW49.60.200 and 1997 ¢ 271 s 12 are each anended to read
as follows:

It is an unfair practice for any enpl oynent agency:

(1) To fail or refuse to classify properly or refer for enploynent,
or otherwise to discrimnate against, an individual because of age
sex, marital status, race, creed, color, national origin, genetic
information, or the presence of any sensory, nental, or physical
disability or the use of a trained dog guide or service animal by a
di sabl ed person, or to print or circulate, or cause to be printed or
circul ated any statenent, advertisenent, or publication, or to use any
form of application for enploynent, or to make any inquiry in
connection with prospective enploynent, which expresses any |imtation,
specification or discrimnation as to age, sex, race, creed, color, or
national origin, genetic information, or the presence of any sensory,
mental, or physical disability or the use of a trained dog guide or
service animal by a disabled person, or any intent to nmake any such
[imtation, specification, or discrimnation, unless based upon a bona
fide occupational qualification((—PROADPED—Neothing—eontatnedherern
shalt)). This subsection does not prohibit advertising in a foreign
| anguage.

(2) To offer a person an inducenent to disclose genetic
information; to question a person about his or her genetic infornation;
to solicit subm ssion to, require, or admnister a genetic test to any
person as a condition of enploynent classification, assignnent, or
referral; or to collect, solicit, or require disclosure of genetic
information from any person as a condition  of enpl oynent
classification, assignnent, or referral.
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