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HOUSE BI LL 2718

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Sullivan, Sinpson, G, Kirby, Schual-Berke, Chase,
Darneille, Lantz, Conway, Kenney, Morrell, Hudgins and Kagi

Read first tine 01/20/2004. Referred to Commttee on Crimnal
Justice & Corrections.

AN ACT Relating to preventing acts of fraud against elderly persons
and vul nerable adults; anending RCW 9.94A 030, 19.86.010, 19.86.080,
and 19.86.090; adding a new section to chapter 7.68 RCW adding a new
section to chapter 9A.60 RCW creating a new section; prescribing
penal ties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 7.68 RCW
to read as foll ows:

(1) When any person is found guilty in any superior, district, or
juvenile court of having commtted any of the crinmes listed in
subsection (2) of this section where the victimis an elderly person or
a vulnerable adult, the court may inpose upon the convicted person a
penalty assessnent. |If the penalty is inposed, it shall be in addition
to any other penalty or fine inposed by law, including a penalty
assessnent inposed under RCW 7.68.035. The anmount of the penalty shall
be up to ten thousand dollars per conviction for felonies, up to five
t housand dol | ars per conviction for gross m sdeneanors, and up to one
t housand dol | ars per conviction for m sdeneanors.
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(2) A superior or district court may inpose a penalty assessnent
under subsection (1) of this section if the person is found guilty of
any of the followng crinmes where the victimis an elderly person or a
vul nerabl e adul t:

(a) ldentity theft in the first degree under RCW 9. 35. 020;

(b) Identity theft in the second degree under RCW 9. 35. 020;

(c) Theft in the first degree under RCW 9A. 56. 030;

(d) Theft in the second degree under RCW 9A. 56. 040;

(e) Theft in the third degree under RCW 9A. 56. 050;

(f) Forgery under RCW 9A. 60. 020;

(g) Oobtaining a signature by deception or duress under RCW
9A. 60. 030;

(h) Crimnal inpersonation in the first degree under RCW 9A. 60. 040;

(1) GCrimnal inpersonation in the second degree under RCW
9A. 60. 045;

(j) False certification under RCW 9A. 60. 050;

(k) A violation of RCW18.27.020; or

(I') A securities act violation under RCW 21. 20. 400.

(3) Moneys collected under this section shall be transmtted to the
state treasurer for deposit in the elder and vulnerable adult fraud
prevention account.

(4) For purposes of this section:

(a) "Elderly person” neans a person sixty years of age or ol der

(b) "Vulnerable adult" neans a person found incapacitated under
chapter 11.88 RCW a person over eighteen years of age who has a
devel opnental disability under chapter 71A 10 RCW a person admtted to
a long-termcare facility that is licensed or required to be |icensed
under chapter 18.20, 18.51, 72.36, or 70.128 RCW or a person receivVving
services froma hone health, hospice, or home care agency |icensed or
required to be licensed under chapter 70.127 RCW

Sec. 2. RCW9.94A 030 and 2003 ¢ 53 s 55 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW
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(2) "Collect,"” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenent authorized by RCW 9.94A. 760, is responsible for nonitoring
and enforcing the offender's sentence with regard to the |egal
financial obligation, receiving paynent thereof fromthe offender, and,
consistent wth current |law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conm ssion" neans the sentencing guidelines comm ssion.

(4) "Community corrections officer” means an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed
pursuant to RCW 9.94A 505(2)(b), 9. 94A.650 through 9.94A 670,
9. 94A. 690, 9.94A 700 through 9.94A 715, or 9.94A. 545, served in the
community subject to controls placed on the offender's novenent and
activities by the departnent. For offenders placed on community
custody for crines commtted on or after July 1, 2000, the departnent
shall assess the offender's risk of reoffense and may establish and
nodi fy conditions of comunity custody, in addition to those inposed by
the court, based upon the risk to community safety.

(6) "Commmunity custody range" nmeans the m ni rum and nmaxi mum peri od
of community custody included as part of a sentence under RCW
9.94A. 715, as established by the comm ssion or the |egislature under
RCW 9. 94A. 850, for crines commtted on or after July 1, 2000.

(7) "Commmunity placenment” neans that period during which the
offender is subject to the conditions of comunity custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenment (postrel ease supervision) or at such tinme as the
offender is transferred to community custody in |ieu of earned rel ease.
Conmuni ty placenent may consist of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(8 "Community restitution" nmeans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.
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(9) "Community supervision"” neans a period of tinme during which a
convicted offender is subject to crinme-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. Were the court finds that any offender has
a chem cal dependency that has contributed to his or her offense, the
condi ti ons of supervision may, subject to avail able resources, include
treat ment. For purposes of the interstate conpact for out-of-state
supervision of parolees and probationers, RCW 9.95. 270, community
supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(10) "Confinenent" neans total or partial confinenent.

(11) "Conviction" means an adjudication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(12) "Crinme-related prohibition® neans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmative conduct. However, affirmative acts necessary to nonitor
conmpliance with the order of a court may be required by the departnent.

(13) "Crimnal history" means the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i)
whet her the defendant has been placed on probation and the | ength and
terns thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.

(b) A conviction nmay be renpved froma defendant's crimnal history
only if it is vacated pursuant to RCW9.96. 060, 9.94A 640, 9.95.240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a forner
version of the sentencing reform act remains part of the defendant's
crimnal history.
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(14) "Day fine" neans a fine inposed by the sentencing court that
equal s the difference between the offender's net daily incone and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(15) "Day reporting" mneans a program of enhanced supervision
designed to nonitor the offender's daily activities and conpliance wth
sentence conditions, and in which the offender is required to report
daily to a specific location designated by the departnent or the
sentencing court.

(16) "Departnment” nmeans the departnent of corrections.

(17) "Determnate sentence" neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of conmmunity supervision, the
nunber of actual hours or days of comunity restitution work, or
dollars or terms of a legal financial obligation. The fact that an
of fender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determ nate sentence.

(18) "Disposable earnings" neans that part of the earnings of an
of fender remaining after the deduction from those earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" neans conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw t hstandi ng any ot her provision of |aw making the
paynments exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi c paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents nade
under Title 50 RCW except as provided in RCW50.40. 020 and 50. 40. 050,
or Title 74 RCW

(19) "Drug of fender sentencing alternative" is a sentencing option
avai l able to persons convicted of a felony offense other than a viol ent
of fense or a sex offense and who are eligible for the option under RCW
9. 94A. 660.

(20) "Drug offense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controlled substance (RCW 69.50.4013) or forged prescription for a
control |l ed substance (RCW 69. 50. 403);
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(b) Any offense defined as a felony under federal |law that rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an offense that under the | aws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

(21) "Earned release" neans earned release from confinenent as
provi ded in RCW 9. 94A. 728.

(22) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72.66.060),
Wi llful failure to return fromwork rel ease (RCW72.65.070), or willfu
failure to be available for supervision by the departnent while in
community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

(23) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.

(24) "Fine" nmeans a specific sumof noney ordered by the sentencing
court to be paid by the offender to the court over a specific period of
tinme.

(25) "First-tine offender” neans any person who has no prior
convictions for a felony and is eligible for the first-time offender
wai ver under RCW 9. 94A. 650.

(26) "Home detention"” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveill ance.

(27) "Legal financial obligation" means a sum of noney that is
ordered by a superior court of the state of Wshington for |egal
financial obligations which may include restitution to the victim
statutorily inposed crinme victins' conpensation fees as assessed
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pursuant to RCW7.68.035, statutorily inposed penalty assessnents under

section 1 of this act, court costs, county or interlocal drug funds,

court-appoi nted attorneys' fees, and costs of defense, fines, and any
other financial obligation that is assessed to the offender as a result

of a felony conviction. Upon conviction for vehicular assault while
under the influence of intoxicating |liquor or any drug, RCW
46. 61.522(1)(b), or vehicular homcide while under the influence of

i ntoxicating |iquor or any drug, RCW46.61.520(1)(a), |egal financial

obligations may al so i nclude paynent to a public agency of the expense
of an energency response to the incident resulting in the conviction,

subj ect to RCW 38. 52. 430.

(28) "Most serious offense” nmeans any of the follow ng felonies or
a felony attenpt to commt any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to commt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) Incest when conmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(g) Vehicul ar assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating |Iiquor
or any drug or by the operation or driving of a vehicle in a reckless
manner ;

(r) Vehicular hom cide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
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[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexual
not i vati on;

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection;

(v)(i) A prior conviction for indecent liberties under RCW
9A. 88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW 9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was conmtted against a child under the age of
fourteen; or (B) the relationship between the victimand perpetrator is
included in the definition of i ndecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997.

(29) "Nonvi ol ent offense" nmeans an offense which is not a violent
of f ense.

(30) "Ofender” mnmeans a person who has committed a felony
established by state law and is eighteen years of age or older or is
| ess than eighteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this <chapter, the terns "offender” and
"defendant" are used interchangeably.

(31) "Partial confinenment” neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if hone detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
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the comunity. Partial confinenent includes work release, hone
detention, work crew, and a conbination of work crew and hone
detenti on.

(32) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious offense; and

(1i1) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 525; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achild in the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, nurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree; or (C) an attenpt to commt
any crime listed in this subsection (32)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that is conparable to the offenses listed in
(b)(i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was eighteen years of age or ol der
when the offender commtted the offense.

(33) "Postrel ease supervision" is that portion of an offender's
community placenent that is not conmunity custody.
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(34) "Restitution" neans a specific sum of noney ordered by the
sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
both public and private costs.

(35) "Risk assessnment”™ neans the application of an objective
i nstrunment supported by research and adopted by the departnent for the
purpose of assessing an offender's risk of reoffense, taking into
consideration the nature of the harm done by the offender, place and
circunstances of the offender related to risk, the offender's
relationship to any victim and any information provided to the
departnent by victins. The results of a risk assessnent shall not be
based on unconfirmed or unconfirmabl e allegations.

(36) "Serious traffic offense" neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW 46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW 46. 61.500), or hit-and-run an attended vehicle (RCW46.52.020(5));
or

(b) Any federal, out-of-state, county, or municipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(37) "Serious violent offense"” is a subcategory of violent offense
and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;

(1v) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent offense under (a) of this subsection.

(38) "Sex offense" neans:

HB 2718 p. 10
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(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than
RCW 9A. 44. 130(11);

(1i) A violation of RCW9A. 64. 020;

(ti1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 070 or 9. 68A. 080; or

(iv) Afelony that is, under chapter 9A. 28 RCW a crimnal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(39) "Sexual notivation" means that one of the purposes for which
the defendant commtted the crinme was for the purpose of his or her
sexual gratification.

(40) "Standard sentence range" nmeans the sentencing court's
di scretionary range in inposing a nonappeal abl e sentence.

(41) "Statutory nmaxi mum sentence" neans the maxi mum | ength of tine
for which an offender may be confined as punishnent for a crine as
prescribed in chapter 9A. 20 RCW RCW9.92.010, the statute defining the
crime, or other statute defining the maxi mum penalty for a crine.

(42) "Total confinenent"” neans confinenent inside the physical
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of governnent for twenty-four
hours a day, or pursuant to RCW 72.64. 050 and 72. 64. 060.

(43) "Transition training" neans witten and verbal instructions
and assistance provided by the departnent to the offender during the
two weeks prior to the offender's successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender's requirenents and obligations during the offender's
period of comrunity custody.

(44) "Victim nmeans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crinme charged.

(45) "Violent offense"” neans:

p. 11 HB 2718
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(a) Any of the follow ng fel onies:

(1) Any felony defined under any law as a class A felony or an
attenpt to commt a class A felony;

(1i) Crimnal solicitation of or crimnal conspiracy to commt a
class A fel ony;

(1i1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) I'ndecent liberties if commtted by forcible conpul sion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(1x) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
[iquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom cide, when proxinmately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(46) "Work crew' neans a program of partial confinenent consisting
of civic inprovenent tasks for the benefit of the community that
conplies with RCW 9. 94A. 725.

(47) "Work ethic canp” neans an alternative incarceration program
as provided in RCW 9. 94A 690 designed to reduce recidivism and | ower
the cost of <corrections by requiring offenders to conplete a
conprehensive array of real-wrld job and vocational experiences,
character-building work ethics training, I|ife managenent skills
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devel opnment, substance abuse rehabilitation, counseling, Iliteracy
training, and basic adult education.

(48) "Work release" nmeans a program of partial confinenment
available to offenders who are enployed or engaged as a student in a
regul ar course of study at school.

Sec. 3. RCW19.86.010 and 1961 c 216 s 1 are each anended to read
as follows:

As used in this chapter:

(1) "Assets" include any property, tangible or intangible, real
personal, or m xed, and wherever situate, and any other thing of val ue.

(2) "Elderly person" neans a person sixty years of age or ol der

(3) "Person" shall 1include, where applicable, natural persons,
corporations, trusts, unincorporated associations, and partnerships.
((2)) (4) "Trade" and "commerce" shall include the sale of assets

or services, and any comerce directly or indirectly affecting the
peopl e of the state of WAashi ngton.

(5) "Wulnerable adult" neans a person found incapacitated under
chapter 11.88 RCW a person over eighteen years of age who has a
devel opnental disability under chapter 71A 10 RCW a person admtted to
a long-termcare facility that is licensed or required to be |icensed
under chapter 18.20, 18.51, 72.36, or 70.128 RCW or a person receiving
services froma hone health, hospice, or hone care agency licensed or
required to be licensed under chapter 70.127 RCW

Sec. 4. RCW19.86.080 and 1970 ex.s. ¢ 26 s 1 are each anended to
read as foll ows:

(1) The attorney general may bring an action in the nane of the
state against any person to restrain and prevent the doing of any act
herein prohibited or declared to be unlawful; and the prevailing party
may, in the discretion of the court, recover the costs of said action
i ncluding a reasonable attorney's fee.

(2)(a) The court may make such additional orders or judgnents as
may be necessary to restore to any person in interest any nobneys or
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property, real or personal, which may have been acquired by neans of
any act herein prohibited or declared to be unlawful.

(b) If the prohibited or unlawful act was conmmtted against an
elderly person or a vulnerable adult, the court nay assess a civil fine
of up to ten thousand dollars for each elderly person injured by the
act, which nust be deposited in the elder and vulnerable adult fraud
prevention account.

Sec. 5. RCW 19.86.090 and 1987 c 202 s 187 are each anended to
read as foll ows:

(1)(a)(i) Any person who is injured in his or her business or
property by a violation of RCW 19.86.020, 19.86.030, 19.86.040,
19. 86. 050, or 19.86.060, or any person so injured because he or she
refuses to accede to a proposal for an arrangenent which, if
consummated, would be in violation of RCW 19.86.030, 19.86.040,
19. 86. 050, or 19.86.060, may bring a civil action in the superior court
to enjoin further violations, to recover the actual damages sustai ned
by himor her, or both, together with the costs of the suit, including
a reasonable attorney's fee, and the court may in its discretion,
increase the award of damages to an anobunt not to exceed three tines
the actual damages sustained((—PROMBEB—Fhat)).  Such increased
damage award for violation of RCW19.86.020 may not exceed ten thousand
dol | ar s( (—PRAM-BEBFURFHER—TFhat—sueh) ) .

(ii) If the person is an elderly person or a vulnerable adult, the
superior court may assess a civil fine of up to ten thousand dollars,
which must be deposited in the elder and vulnerable adult fraud
prevention account.

(b) A person may bring a civil action in the district court to
recover his or her actual danages, except for damages which exceed the
anount specified in RCW3.66.020, and the costs of the suit, including
reasonabl e attorney's fees.

(i) The district court may, in its discretion, increase the award
of damages to an anmount not nore than three times the actual danages
sust ai ned, but such increased damage award shall not exceed the anount

specified in RCW 3. 66.020. ((Fer—thepurpese—of this seetion—"persen™

shat—inelude—the—counties——auni-ci-pati-ti-es——and—al—potitical
belivisi e on )
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(ii) If the person is an elderly person or a vulnerable adult, the
superior court may, in its discretion, assess a civil fine of up to ten
t housand dollars, which nust be deposited in the elder and vul nerable
adult fraud prevention account.

(2) Whenever the state of Washington is injured by reason of a
viol ati on of RCW 19.86. 030, 19.86.040, 19.86.050, or 19.86.060, it may
sue therefor in the superior court to recover the actual danmnages
sustained by it and to recover the costs of the suit including a
reasonabl e attorney's fee.

(3) For the purpose of this section "person" shall include the
counties, municipalities, and all political subdivisions of this state.

NEW SECTION. Sec. 6. A new section is added to chapter 9A 60 RCW
to read as foll ows:

(1) The followng are subject to seizure and forfeiture and no
property right exists in them

(a) Proceeds traceable to or derived from a violation, where the
victimis an elderly person or a vulnerable adult, of this chapter, RCW
9. 35. 020, 9A. 56.030, 9A 56.040, 9A 56.050, 18.27.020, or 21.20.400; and

(b) Instrunentalities used significantly to facilitate a violation,
where the victimis an elderly person or a vulnerable adult, of this
chapter, RCW 9.35.020, 9A.56.030, 9A 56.040, 9A 56.050, 18.27.020, or
21.20. 400, subject to the followng |limtations:

(1) An instrunmentality is not subject to forfeiture under this
section, to the extent of the interest of an owner, by reason of any
act or om ssion conmtted or omtted without the owner's know edge or
consent ;

(ii) Aforfeiture of an instrunentality encunbered by a bona fide
security interest is subject to the interest of the secured party if
the secured party neither had know edge of nor consented to the
viol ation; and

(1i1) A conveyance, including an aircraft, a vehicle, or a vessel,
used by any person as a common carrier in the transaction of business
as a common carrier is not subject to forfeiture under this section
unless it appears that the owner or other person in charge of the
conveyance is a consenting party or privy to the violation.

(2) Real or personal property subject to forfeiture under this
chapter may be seized by any | aw enforcenent officer of this state upon
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process issued by any superior court having jurisdiction over the
property. Seizure of real property shall include the filing of alis
pendens by the seizing agency. Real property seized under this section
shall not be transferred or otherw se conveyed until ninety days after
seizure or until a judgnent of forfeiture is entered, whichever is
|ater: PROVIDED, That real property seized under this section may be
transferred or conveyed to any person or entity who acquires title by
foreclosure or deed in lieu of foreclosure of a security interest.
Sei zure of personal property w thout process may be nmade if:

(a) The seizure is incident to an arrest or a search under a search
warrant or an inspection under an adm nistrative inspection warrant;

(b) The property subject to seizure has been the subject of a prior
judgnment in favor of the state in a crimnal injunction or forfeiture
proceedi ng based upon this chapter;

(c) A law enforcenment officer has probable cause to believe that
the property is directly or indirectly dangerous to health or safety;
or

(d) The |l aw enforcenent officer has probable cause to believe that
the property was used or is intended to be used in violation of this
chapter.

(3) In the event of seizure pursuant to subsection (2) of this
section, proceedings for forfeiture shall be deenmed comenced by the
sei zure. The | aw enforcenent agency under whose authority the seizure
was made shall cause notice to be served within fifteen days foll ow ng
the seizure on the owner of the property seized and the person in
charge thereof, the office of crinme victins' advocacy, and any person
having any known right or interest therein, including any community
property interest, of the seizure and intended forfeiture of the seized
property. Service of notice of seizure of real property shall be nmade
according to the rules of civil procedure. However, the state may not
obtain a default judgnent with respect to real property against a party
who is served by substituted service absent an affidavit stating that
a good faith effort has been nade to ascertain if the defaulted party
is incarcerated wwthin the state, and that there is no present basis to
believe that the party is incarcerated within the state. Noti ce of
seizure in the case of property subject to a security interest that has
been perfected by filing a financing statenent in accordance wth
chapter 62A.9A RCW or a certificate of title, shall be nade by service
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upon the secured party or the secured party's assignee at the address
shown on the financing statement or the certificate of title. The
notice of seizure in other cases nmay be served by any nethod authorized
by law or court rule including but not limted to service by certified
mail with return receipt requested. Service by mail shall be deened
conplete upon mailing within the fifteen-day period followng the
sei zure

(4) If no person notifies the seizing |law enforcenent agency in
witing of the person's claim of ownership or right to possession of
itens seized under subsection (2) of this section within forty-five
days of the seizure in the case of personal property and ninety days in
the case of real property, the item seized shall be deened forfeited.
The community property interest in real property of a person whose
spouse commtted a violation giving rise to seizure of the real
property may not be forfeited if the person did not participate in the
vi ol ati on.

(5 If any person notifies the seizing |law enforcenent agency in
witing of the person's claim of ownership or right to possession of
itens seized under subsection (2) of this section within forty-five
days of the seizure in the case of personal property and ninety days in
the case of real property, the person or persons shall be afforded a
reasonabl e opportunity to be heard as to the claim or right. The
hearing shall be before the chief law enforcenent officer of the
sei zing agency or the chief |law enforcenent officer's designee, except
where the seizing agency is a state agency as defined in RCW
34.12.020(4), the hearing shall be before the chief |aw enforcenent
of ficer of the seizing agency or an adm nistrative |aw judge appoi nt ed
under chapter 34.12 RCW except that any person asserting a claimor
right may renove the matter to a court of conpetent jurisdiction.
Renmoval of any natter involving personal property nmay only be
acconplished according to the rules of civil procedure. The person
seeking renoval of the matter nust serve process against the state,
county, political subdivision, or nunicipality that operates the
sei zi ng agency, and any other party of interest, in accordance with RCW
4.28.080 or 4.92.020, within forty-five days after the person seeking
renoval has notified the seizing | aw enforcenent agency of the person's
claim of ownership or right to possession. The court to which the
matter is to be renoved shall be the district court when the aggregate
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val ue of personal property is within the jurisdictional Iimt set forth
in RCW 3.66.020. A hearing before the seizing agency and any appea
therefrom shall be under Title 34 RCW In all cases, the burden of
proof is wupon the law enforcenent agency to establish, by a
preponderance of the evidence, that the property is subject to
forfeiture.

The seizing |aw enforcenent agency shall pronptly return the
article or articles to the claimant upon a determnation by the
adm nistrative law judge or court that the claimant is the present
lawful owner or is lawmfully entitled to possession thereof of itens
sei zed under subsection (2) of this section.

(6) In any proceeding to forfeit property under this title, where
the claimnt substantially prevails, the claimant is entitled to
reasonabl e attorneys' fees reasonably incurred by the clainmnt. In
addition, in a court hearing between two or nore claimants to the
article or articles involved, the prevailing party is entitled to a
judgnent for costs and reasonabl e attorneys' fees.

(7)(a) When property is forfeited, the seizing agency shall keep a
record indicating the identity of the prior owner, if known, a
description of the property, the disposition of the property, the val ue
of the property at the tine of seizure, and the anount of proceeds
realized fromdisposition of the property.

(b) Each seizing agency shall retain records of forfeited property
for at | east seven years.

(c) Each seizing agency shall file a report including a copy of the
records of forfeited property wth the state treasurer each cal endar

quarter.
(d) The quarterly report need not include a record of forfeited
property that is still being held for use as evidence during the

i nvestigation or prosecution of a case or during the appeal from a
convi ction.

(8)(a) The net proceeds of any property forfeited under this
section shall be paid as restitution to any person readily
ascertai nable by the seizing agency at the tine of the forfeiture who
was danaged by the crine giving rise to the forfeiture. The seizing
agency shall then remt ten percent of the remainder to the state
treasurer. Money remtted shall be deposited in the elder and
vul nerabl e adult fraud prevention account.
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(b) The net proceeds of forfeited property is the value of the
forfeitable interest in the property after deducting the cost of
satisfying any bona fide security interest to which the property is
subject at the time of seizure; and in the case of sold property, after
deducting the cost of sale, including reasonable fees or conm ssions
paid to independent selling agents, and the cost of any wvalid
| andl ord's claimfor damages under subsection (11) of this section.

(c) The value of sold forfeited property is the sale price. The
value of retained forfeited property is the fair market value of the
property at the tine of seizure, determ ned when possible by reference
to an applicable commonly used index, such as the index used by the
departnent of licensing for valuation of notor vehicles. A sei zing
agency may use, but need not use, an independent qualified appraiser to
determ ne the value of retained property. |If an appraiser is used, the
val ue of the property appraised is net of the cost of the appraisal
The value of destroyed property and retained firearns or 1illegal
property is zero.

(9)(a) Forfeited property and net proceeds not required to be paid
as restitution or to the state treasurer shall be retained by the
sei zing | aw enf orcenent agency.

(b) When property is retained under this subsection, the seizing
| aw enf orcenent agency may:

(i) Retain it for official use, or upon application by any |aw
enforcenent agency of this state, release such property to such agency
for the exclusive use of preventing fraud-related crines against
el derly persons and vul nerabl e adul ts;

(1i) Sell that which is not required to be destroyed by |aw and
which is not harnful to the public; or

(i11) Request the appropriate sheriff or director of public safety
to take custody of the property and renove it for disposition in
accordance wth | aw.

(c) Money retained under this subsection may not be used to
suppl ant preexisting fundi ng sources.

(10) Upon the entry of an order of forfeiture of real property, the
court shall forward a copy of the order to the assessor of the county
in which the property is located. Oders for the forfeiture of rea
property shall be entered by the superior court, subject to court

p. 19 HB 2718



©O© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDNDNDNDNDMNMDNMNDNNNMNMNdMNMNPRPEPRPPRPPRPERPPRPRPRPRERERPR
0O N O W NPEFP O OOWwNOD OoPMWNEPEOOOWwWNOO OoPwDNDER.Oo

rul es. Such an order shall be filed by the seizing agency in the
county auditor's records in the county in which the real property is
| ocat ed.

(11)(a) A landlord nmay assert a claim against proceeds from the
sal e of assets seized and forfeited under subsection (9)(b)(ii) of this
section, only if:

(i) Alaw enforcenent officer, while acting in his or her official
capacity, directly caused damage to the conplaining |andlord' s property
whi l e executing a search of a tenant's residence; and

(ii1) The landlord has applied any funds remaining in the tenant's
deposit, to which the landlord has a right under chapter 59.18 RCW to
cover the damage directly caused by a | aw enforcenent officer prior to
asserting a claimunder the provisions of this section.

(b) Only if the funds applied under (a)(ii) of this subsection are
insufficient to satisfy the damage directly caused by a | aw enforcenent
officer may the | andl ord seek conpensation for the damage by filing a
cl aim agai nst the governnental entity under whose authority the |aw
enforcenent agency operates within thirty days after the search.

(c) Only if the governnental entity denies or fails to respond to
the landlord's claimwthin sixty days of the date of filing may the
| andl ord col |l ect damages under this subsection by filing wwthin thirty
days of denial or the expiration of the sixty-day period, whichever
occurs first, a claimwth the seizing |aw enforcenent agency. The
sei zing | aw enforcenent agency nmust notify the landlord of the status
of the claim by the end of the thirty-day period. Nothing in this
section requires the claimto be paid by the end of the sixty-day or
thirty-day period.

(d) For any claimfiled under this subsection, the | aw enforcenent
agency shall pay the claimunless the agency provides substantial proof
that the landlord knew or consented to the unlawful actions of the
tenant that led to the seizure under this section.

(12) The landlord's claimfor damages under subsection (11) of this
section may not include a claimfor loss of business and is |imted to:

(a) Damage to tangi ble property and cl ean-up costs;

(b) The lesser of the cost of repair or fair market value of the
damage directly caused by a | aw enforcenent officer

(c) The proceeds fromthe sale of the specific tenant's property
sei zed and forfeited under subsection (9)(b)(ii) of this section; and
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(d) The proceeds avail able after the seizing | aw enforcenent agency
satisfies any bona fide security interest in the tenant's property and
costs related to sale of the tenant's property as provided by
subsection (8)(b) of this section.

(13) Subsections (11) and (12) of this section do not limt any
other rights a landlord my have against a tenant to collect for
damages. However, if a |aw enforcenent agency satisfies a landlord's
cl ai m under subsection (11) of this section, the rights the |andlord
has agai nst the tenant for danmages directly caused by a | aw enforcenent
officer under the terns of the landlord and tenant's contract are
subrogated to the | aw enforcenent agency.

NEW SECTION. Sec. 7. The elder and vulnerable adult fraud
prevention account is created in the custody of the state treasurer
Al receipts from fines, assessnents, or forfeitures collected under
RCW 19. 86. 080(2) (b), 19.86.090(1) (a)(ii) or (b)(ii), or section 1 or
6 of this act nust be deposited into the account. Moneys in the
account may be spent only after appropriation. Expenditures fromthe
account may only be used to fund activities relating to advocating on
behal f of, or preventing fraud against, elderly persons or vul nerable
adul t s.

NEW SECTION. Sec. 8. This act takes effect July 1, 2004.

~-- END ---
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