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HOUSE BI LL 2390

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on
By Representatives Carrell, MMhan, Cox, Bush, Melke, Boldt and
Pear son

Read first time 01/13/2004. Referred to Commttee on Judiciary.

AN ACT Relating to collateral attacks; anending RCW 4.72.010,
7.36.130, 10.73.090, 10.73.100, 10.73.140, and 10.73.150; and adding
new sections to chapter 10.73 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) A person who has been convicted of a
crime has no constitutional right to challenge a facially wvalid
judgnent that was not appealed or that was upheld on direct appeal
The right to challenge such a judgnent arises only from statute.

(2) Collateral challenges to convictions inpose trauma on victins
of crime, interfere with rehabilitation, and place a continuing burden
on courts and public officials. It is therefore the intent of the
| egislature to allow these <challenges only when the conviction
constitutes a clear mscarriage of justice.

(3) Multiple petitions challenging the sane conviction are both
especi ally burdensone and unlikely to raise valid issues. It is the
intent of the legislature that these petitions wll be allowed only
under rare and carefully defined circunstances.

(4) It is the intent of the legislature that the only basis for
challenging a facially valid judgnent entered in a crimnal proceeding
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are those contained in this chapter. To the extent that State v.
Sanpson, 82 Wh. 2d 663, 513 P.2d 60 (1973), provides that RCW4.72.010
is applicable to judgnents entered in crimnal cases and that RAP 16. 4,
CrR 7.8, and CrRLJ 7.8, provide different grounds for relief they are
di sappr oved.

Sec. 2. RCW4.72.010 and 1957 ¢ 9 s 4 are each anended to read as
fol | ows:

The superior court in a civil case in which a judgnment or fina
order has been rendered, or made, shall have power to vacate or nodify
such judgnent or order

(1) By granting a new trial for the cause, within the time and in
the manner, and for any of the causes prescribed by the rules of court
relating to new trials.

(2) By a newtrial granted in proceedi ngs agai nst defendant served
by publication only as prescribed in RCW 4. 28. 200.

(3) For m stakes, neglect or omssion of the clerk, or irregularity
in obtaining a judgnent or order.

(4) For fraud practiced by the successful party in obtaining the
j udgnent or order.

(5) For erroneous proceedi ngs against a mnor or person of unsound
m nd, when the condition of such defendant does not appear in the
record, nor the error in the proceedings.

(6) For the death of one of the parties before the judgnent in the
action.

(7) For wunavoi dable casualty, or msfortune preventing the party
from prosecuting or defending.

(8) For error in a judgnent shown by a mnor, within twelve nonths
after arriving at full age.

Sec. 3. RCW7.36.130 and 1989 c 395 s 3 are each anended to read
as follows:

No court or judge shall inquire into the legality of any judgnment
or process whereby the party is in custody, or discharge the party when
the termof commtnent has not expired, in ((e+ther)) any of the cases
fol | ow ng:

(1) Upon any process issued on any final judgnment of a court of
conpetent jurisdiction except where it is alleged in the petition that
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rights guaranteed the petitioner by the Constitution of the state of
Washi ngton or of the United States have been violated and the petition
is filed within the time all owed by RCW 10.73. 090 and 10. 73. 100, and,
if a second or subsequent petition challenges a final judgnent of a
court of conpet ent Jurisdiction, the petition satisfies the
requi renents of RCW 10. 73. 140.

(2) For any contenpt of any court, officer or body having authority
in the premses to conmt; but an order of commtnent, as for a
contenpt upon proceedings to enforce the renmedy of a party, is not
i ncluded in any of the foregoing specifications.

(3) Upon a warrant issued from the superior court upon an
i ndi ctment or information.

Sec. 4. RCW10.73.090 and 1989 ¢ 395 s 1 are each anended to read
as follows:

(1) No petition or notion for collateral attack on a judgnent and
sentence in a crimnal case may be filed nore than one year after the
j udgnent becones final if the judgnent and sentence is valid on its
face and was rendered by a court of conpetent jurisdiction. No
petition or notion for collateral attack on a judgnent and sentence in
a crimnal case that has been filed within one year after the judgnent
becones final may be anended to add new clains nore than one year after
the judgnent becane final.

(2) For the purposes of this ((seet+en)) chapter, "collateral
attack"” neans any form of postconviction relief other than a direct
appeal . "Collateral attack™ includes, but is not limted to, a
personal restraint petition, a state or federal habeas corpus petition,
a notion to vacate judgnent, a notion to withdraw guilty plea, a notion
for a newtrial, and a notion to arrest judgnent.

(3) For purposes of this chapter, a judgnent is not "valid on its
face" only if infirmties of a constitutional magnitude are apparent
fromthe face of the judgnent itself, w thout consideration of other
docunents or portions of the record.

(4) For purposes of this chapter, a court of conpetent jurisdiction
is any court authorized by the WAshington state Constitution or a
statute to hear the type of case in which the judgnent was entered.

(5) For the purposes of this ((seet+en)) chapter, a judgnent
beconmes final on the last of the foll ow ng dates:
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(a) The date it is filed with the clerk of the trial court;

(b) The date that an appellate court issues its nandate di sposing
of atimely direct appeal fromthe conviction; or

(c) The date that the United States Suprenme Court denies a tinely
petition for certiorari to review a decision affirmng the conviction
on direct appeal. The filing of a notion to reconsider denial of
certiorari does not prevent a judgnent from becom ng final.

(6) The tinme for filing a petition is jurisdictional and may not be
ext ended except:

(a) As provided for in RCW10.73.100; or

(b) To the extent that deliberate interference by governnent
officials prevented the petition frombeing filed.

Sec. 5. RCW10.73.100 and 1989 c¢c 395 s 2 are each anended to read
as follows:

The tinme limt specified in RCW 10.73.090 does not apply to a
petition or notion that is based solely on one or nore of the follow ng
grounds:

(1) Newly discovered evidence((;—¥)) of the defendant's innocence,
if:

(a) The evidence would probably lead a fact-finder to find the
def endant not quilty;

(b) The evidence was discovered since the trial;

(c) The evidence is not nerely cunulative or inpeaching; and

(d) The defendant acted with reasonable diligence in discovering
the evidence and filing the petition or notion;

(2) The statute that the defendant was convicted of violating was
unconstitutional on its face or as applied to the defendant's conduct;

(3) The conviction was barred by doubl e jeopardy under Anmendnent V
of the United States Constitution or Article I, section 9 of the state
Constitution;

(4) The defendant pled not guilty and the evidence introduced at
trial was insufficient to support the conviction;

(5) The sentence inposed was in excess of the court's jurisdiction;

or

(6) There has been a significant change in the |law, whether
substantive or procedural, which is material to the conviction,
sentence, or other order entered in a crimnal or civil proceeding
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instituted by the state or |ocal governnent, and either the |egislature
has expressly provided that the change in the law is to be applied
retroactively, or a court, in interpreting a change in the |aw that
| acks express legislative intent regarding retroactive application,
determnes that sufficient reasons exist to require retroactive
application of the changed | egal standard.

Sec. 6. RCW10.73.140 and 1989 ¢ 395 s 9 are each anended to read
as follows:

(1) Aperson filing a collateral attack on a judgnent in a crimnal
case shall include a list of all prior collateral attacks upon the sane
final judgnent that the person has filed and the grounds for relief
raised in each prior collateral attack. A person's failure to provide
an_ accurate list of prior collateral attacks may be grounds for
dism ssing the collateral attack.

(2) If a person has previously filed a ((peti+t+on—Ftor—personal

restratnt—the——court—of—appeals—wtH—not)) collateral attack, no court
may consi der ((the—petitien)) a new collateral attack unless the person

certifies that he or she has not filed a previous ((petition))
collateral attack on simlar grounds, and shows good cause why the
petitioner did not raise the new grounds in ((the)) any previous
((pet+t+on)) collateral attack, and obtains perm ssion fromthe suprene
court to file the new collateral attack. Upon receipt of a ((persoenal
restratnt—petition)) notion for permssion to file a second or
subsequent collateral attack, the suprene court ((ef—appeals)) shall
review the ((petitioen)) collateral attack and determ ne whether the
person has ((previousby—Hted—a—petition—or—petitions—and—H—so—
I : ew—td : | T I I
petitiener—has)) previously raised the sanme grounds for review, or
((that)) whether the petitioner has failed to show good cause why the

ground was not raised earlier((—the—ecourt—of—appeals—shalH—dismssthe

NN A aVa’ a¥a a¥a a¥a' a a a NO-N-O a
O A" w, vAw Ci

ava' NN a¥a O\AN

If the suprene court determnes that the petitioner
has denonstrated good cause, the suprene court shall enter an order
allowing the appropriate division of the court of appeals or tria
court to consider the nerits of the issues. A second or subsequent
collateral attack is not properly filed until the suprene court enters
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an order authorizing the court of appeals or trial court to consider
the nerits of the claim

(3) Good cause exists when:

(a) The petitioner shows that the claimrelies on a new rule of
constitutional |law nade retroactive to cases on collateral review by
either the United States suprene court or the WAshi ngton suprene court;

or

(b)(i) The factual predicate for the claim could not have been
di scovered previously through the exercise of due diligence; and

(ii) The facts underlying the claim if proven and viewed in |ight
of the evidence as a whole, would be sufficient to establish by clear
and convincing evidence that, but for the constitutional error, no
reasonable fact finder would have found the petitioner quilty of the
underlying offense.

(4) Upon receipt of a first or subsequent ((petit+oen)) collatera
attack, the court ((ef—appeals)) shall, whenever possible, reviewthe
((petit+on)) collateral attack and determine if ((the—petitien)) it is
based on frivol ous grounds. If frivolous, the court ((ef—appeats))
shall dismss the ((pet+t+oen)) collateral attack on its own notion
without first requiring the state to respond to the ((petitioen))
collateral attack

Sec. 7. RCW10.73.150 and 1995 ¢ 275 s 2 are each anended to read
as follows:

Counsel shall be provided at state expense to an adult offender
convicted of a crine and to a juvenile offender convicted of an offense
when the offender is indigent or indigent and able to contribute as
those terns are defined in RCW10. 101. 010 and the offender:

(1) Files an appeal from a judgnent and sentence as a matter of
right;

(2) Responds to an appeal filed as a matter of right or responds to
a notion for discretionary review or petition for review filed by the
st at e;

(3) I's under a sentence of death and requests counsel be appointed
to file and prosecute a notion or petition for collateral attack as
defined in RCW 10. 73. 090. Counsel may be provided at public expense to
file or prosecute a second or subsequent collateral attack on the sane
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judgnent and sentence, if the court determnes that the collateral
attack is not barred by RCW 10.73. 090 or 10.73.140;

(4) Is not under a sentence of death and requests counsel to
prosecute a collateral attack after the chief judge has determ ned that
the issues raised by the petition are not frivolous, in accordance with
the procedure contained in rules of appellate procedure 16.11, or after
a trial court judge has determned that the issues raised by the
petition are authorized by section 9 of this act and are not frivol ous.
Counsel shall not be provided at public expense to file or prosecute a
second or subsequent <collateral attack on the sanme judgnent and
sent ence;

(5) Responds to a collateral attack filed by the state or responds
to or prosecutes an appeal froma collateral attack that was filed by
t he state;

(6) Prosecutes a notion or petition for review after the suprene
court or court of appeals has accepted discretionary review of a
decision of a court of limted jurisdiction; or

(7) Prosecutes a notion or petition for review after the suprene
court has accepted discretionary review of a court of appeals decision
in an appeal as a matter of right froma judgnent or sentence or in a
first collateral attack upon a judgnent or sentence.

NEW SECTION. Sec. 8. No court shall grant relief to any person
who files a petition or notion for collateral attack on a judgnent and
sentence in a crimnal case that is valid on its face and was rendered
by a court of conpetent jurisdiction unless it appears that the
petitioner has proven by clear and convincing evidence that a right
guaranteed the petitioner by the Constitution of the state of
Washington or of the United States has been violated and that the
constitutional error had substantial and injurious effect or influence
in determning the jury's verdict or that one of the grounds for relief
specified in section 9 of this act exists.

No court shall require the state to respond to a collateral attack
on a judgnment and sentence in a crimnal case until the person filing
the collateral attack establishes that the collateral attack is not
frivolous, is tinely under RCW 10.73.090 or an exception to RCW
10.73.090, and is not barred by RCW 10. 73. 140.
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The ineffectiveness or inconpetence of counsel during collatera
post convi cti on proceedi ngs shall not be grounds for relief.

NEW SECTION. Sec. 9. (1) Any court having jurisdiction shall have
the power to vacate or nodify a facially valid judgnment or final order
rendered in a crimnal case when the notion is nade in accordance with
RCW 10. 73. 090, 10.73.100, and 10.73.140, and the petitioner has proven
by clear and convincing evidence that a right guaranteed the petitioner
by the Constitution of the state of Washington or of the United States
has been violated and that the constitutional error had substantial and
injurious effect or influence in determning the jury's verdict.

(2) The trial court in which a judgnent or final order has been
rendered, or made, shall have power to vacate or nodify such judgnent
or order when the notion is limted to one or nore of the follow ng
grounds and is made in accordance with RCW 10.73.090, 10.73.100, and
10. 73. 140:

(a) When the petitioner produces newly discovered evidence that,
when viewed in light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that no reasonable fact
fi nder woul d have found the petitioner guilty of the offense;

(b) When the prosecutor or the defendant produces evi dence that the
ot her party breached the terns of any plea agreenent;

(c) When a conviction that was included in the defendant's cri m nal
hi story was vacated by another court in a ruling entered after the
ori ginal sentencing hearing;

(d) When the Washington suprenme court interprets a Washington
sentencing statute in a decision entered after the original sentencing
hearing in a manner that fundanentally changes the application of the
statute to the facts as developed in the original sentencing hearing.

(3) The trial court in which a judgnent or final order has been
rendered, or nmade, shall have the power to correct clerical mstakes in
judgnents, orders, or other parts of the record. Errors therein
arising fromoversight or om ssion may be corrected by the court at any
time of its own initiative or on the notion of any party and after such
notice, if any, as the court orders. A notion to correct a clerica
m stake is not considered a collateral attack for purposes of RCW
10. 73. 140.
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NEW SECTI ON. Sec. 10. (1) A person under the jurisdiction of the
departnent of corrections may chall enge an adm ni strative deci sion of
the departnment affecting his or her custody only by a personal
restraint petition.

(2) For the purposes of this section, a personal restraint petition
must be filed in the court of appeals within sixty days of the
department's decision or, if the decisionis in witing, within sixty
days of the witten decision. The petition shall be filed in the court
of appeals for the division in which the underlying judgment and
sent ence was obt ai ned.

(3) The tine |limt contained in this section is jurisdictional and
may not be wai ved by the court or the parties.

(4) A challenge to an adm nistrative decision of the departnent is
not considered a collateral attack upon the conviction for purposes of
RCW 10. 73. 140.

NEW SECTION. Sec. 11. (1) A person under the jurisdiction of the
i ndeterm nate sentencing review board may chall enge an adm nistrative
deci sion of the board affecting his or her custody only by a personal
restraint petition.

(2) For the purposes of this section, a personal restraint petition
must be filed in the court of appeals within sixty days of the board's
decision or, if the decision is in witing, within sixty days of the
witten decision. The petition shall be filed in the court of appeals
for the division in which the underlying judgnent and sentence was
obt ai ned.

(3) The tinme Iimt contained in this section is jurisdictional and
may not be waived by the court or the parties.

(4) A challenge to an adm nistrative decision of the board is not
considered a collateral attack upon the conviction for purposes of RCW
10. 73. 140.

NEW SECTION. Sec. 12. Sections 1 and 8 through 11 of this act are
each added to chapter 10.73 RCW

~-- END ---
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