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HOUSE BI LL 2290

State of Washi ngton 58t h Legi sl ature 2003 1st Speci al
Sessi on
By Representatives Pflug, Bailey and Benson
Read first time . Referred to .
AN ACT Relating to civil liability reform anending RCW 4. 22. 070,

4.22.015, 4.56.115, 4.56.110, 19.52.025, 4.56.250, 7.70.100, 4.16. 350,
7.70.080, 7.70.060, 46.61.688, 4.92.005, 4.96.010, 4.92.040, 4.92.090,
and 4.92.130; adding a new section to chapter 4.24 RCW adding new
sections to chapter 4.56 RCW adding a new section to chapter 7.04 RCW
adding new sections to chapter 7.70 RCW adding a new section to
chapter 4.16 RCW adding a new section to chapter 4.28 RCW and
creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART 1
JO NT AND SEVERAL

Sec. 101. RCW4.22.070 and 1993 c 496 s 1 are each anended to read
as foll ows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the claimnt's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
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fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
defendants, entities ((released—by)) who have entered into a rel ease,
covenant not to sue, covenant not to enforce judgnent, or simlar
agreenent wth the claimant, entities with any ot her individual defense
against the claimant, and entities imune from liability to the
cl ai mant, but shall not include those entities inmune fromliability to
the claimant under Title 51 RCW  Judgnent shall be entered against
each defendant except those entities who have ((beenr—released—by))
entered into a release, covenant not to sue, covenant not to enforce
judgnent, or simlar agreenent with the claimnt or are imune from

l[itability to the claimant or have prevailed on any other individua
def ense agai nst the claimant in an anount which represents that party's
proportionate share of the claimant's total damages. The liability of
each defendant shall be several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynent of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.

(b) If the trier of fact determnes that the claimant or party
suffering bodily injury or incurring property damges was not at fault,
t he defendants agai nst whom judgnent is entered shall be jointly and
severally liable for the sum of their proportionate shares of the
((elatrmants—tfelatmant—s})) claimant's total danages.

(2)(a) A defendant who is jointly and severally liable under one of
the exceptions listed in subsection (1)(a) or (b) of this section on
the basis of negligent or reckless acts or om ssions shall be jointly
liable for no nore than twi ce the percentage of fault allocated to that
defendant but in no case nore than one hundred percent of the sum of
the proportionate shares.

(b) A defendant who is jointly and severally Iliable under one of
the exceptions listed in subsection (1)(a) or (b) of this section on
the basis of intentional acts or omssions shall be jointly liable for
the sum of the proportionate shares of the claimant's total danages.

(c) If adefendant is jointly and severally |liable under one of the
exceptions listed in subsection((s)) (1)(a) or ((£B))(b) of this
section, such defendant's rights to contribution against another
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jointly and severally |iable defendant, and the effect of settlenent by
either such defendant, shall be determ ned under RCW 4.22.040,
4.22.050, and 4. 22.060.

(3)(a) Nothing in this section affects any cause of action relating
to hazardous wastes or substances or solid waste di sposal sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference wwth contracts or business rel ations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or nmarketing of a fungible product in a
generic form which contains no clearly identifiable shape, color, or
mar ki ng.

Sec. 102. RCW4.22.015 and 1981 ¢ 27 s 9 are each anended to read
as follows:

"Fault" includes acts or om ssions, including msuse of a product,
that are in any neasure negligent ((er)), reckless, or intentiona
toward the person or property of the actor or others, or that subject
a person to strict tort liability or liability on a product liability
claim The term also includes breach of warranty, unreasonable
assunption of risk, and unreasonable failure to avoid an injury or to
mtigate damages. Legal requirenents of causal relation apply both to
fault as the basis for liability and to contributory fault.

A conparison of fault for any purpose under RCW 4.22. 005 through
((4-—22060)) 4.22.070 shall involve consideration of both the nature of
the conduct of the parties to the action and the extent of the causal
relati on between such conduct and the danages.

PART 2
EMPLOYMENT REFERENCE

NEW SECTION. Sec. 201. The legislature finds that enployers are
becom ng increasingly discouraged from disclosing job reference
i nformation. The legislature further finds that full disclosure of
such information will increase productivity, enhance the safety of the
wor kpl ace, and provide greater opportunities to disadvantaged groups
who may not have the educational background or resunmes of other
wor ker s.
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NEW SECTI ON.  Sec. 202. A new section is added to chapter 4.24 RCW
to read as foll ows:

An enpl oyer who discloses information about a former or current
enpl oyee' s job performance, conduct, or other work-rel ated information
to a prospective enployer, or enploynent agency as defined by RCW
49. 60. 040, at the specific request of that individual enployer or
enpl oynent agency, is presuned to be acting in good faith and i s i mmune
from civil liability for such disclosure or its consequences. For
purposes of this section, the presunption of good faith nmay only be
rebutted upon a showing by clear and convincing evidence that the
information disclosed by the enployer was knowingly false or
del i berately m sl eadi ng.

PART 3
POSTJUDGMVENT | NTEREST RATE

Sec. 301. RCW4.56.115 and 1983 ¢ 147 s 2 are each anended to read
as follows:

Judgnents founded on the tortious conduct of +the state of
Washi ngton or of the political subdivisions, nunicipal corporations,
and quasi nunici pal corporations of the state, whether acting in their
governnmental or proprietary capacities, shall bear interest from the
date of entry at two percentage points above the ((rexirum—rate
permtted—under—ROAM-19-52-020-6R)) equivalent coupon issue yield (as
publi shed by the board of governors of the federal reserve system of
the average bill rate for twenty-six week treasury bills as determ ned
at the first bill nmarket auction conducted during the calendar nonth
imedi ately preceding the date of entry thereof ((—PROAWBEB—That)).
In any case where a court is directed on review to enter judgnent on a
verdict or in any case where a judgnent entered on a verdict is wholly
or partly affirnmed on review, interest on the judgnent or on that
portion of the judgnent affirned shall date back to and shall accrue
fromthe date the verdict was rendered. Interest does not accrue on
that portion of a judgnent that is subject to appropriation by the
| egislature under RCW 4.92.090 or by a local legislative authority
under RCW 4.96.010 until the appropriation has been nmde by the
| egislature or local legislative authority.
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Sec. 302. RCW 4.56.110 and 1989 c¢c 360 s 19 are each anended to
read as foll ows:

| nterest on judgnents shall accrue as follows:

(1) Judgnents founded on witten contracts, providing for the
paynment of interest until paid at a specified rate, shall bear interest
at the rate specified in the contracts: PROVIDED, That said interest
rate is set forth in the judgnent.

(2) Al judgnents for unpaid child support that have accrued under
a superior court order or an order entered under the admnistrative
procedure act shall bear interest at the rate of twelve percent.

(3) Judgnents founded on the tortious conduct of individuals or
other entities, whether acting in their personal or representative

capacities, shall bear interest from the date of entry at two

per cent age poi nts above the equi val ent coupon i ssue vield, as published

by the board of governors of the federal reserve system of the average

bill rate for twenty-six week treasury bills as deternm ned at the first
bill market auction conducted during the calendar nmonth i mediately
precedi ng the date of entry. In any case where a court is directed on

review to enter judgnent on a verdict or in any case where a judgnent

entered on a verdict is wholly or partly affirned on review, interest
on the judgnent or on that portion of the judgnent affirned shall date
back to and shall accrue fromthe date the verdict was rendered.

(4) Except as provided under subsections (1) ((anrd)), (2), and (3)
of this section, judgnments shall bear interest fromthe date of entry
at the maximumrate permtted under RCW 19.52.020 on the date of entry
t hereof ((—PROW-BEB—TFhat)). I n any case where a court is directed on
review to enter judgnent on a verdict or in any case where a judgnent
entered on a verdict is wholly or partly affirmed on review, interest
on the judgnent or on that portion of the judgnent affirnmed shall date
back to and shall accrue fromthe date the verdict was rendered. The
net hod for determning an interest rate prescribed by this subsection
is also the nethod for determining the "rate applicable to civil
j udgnent s" for purposes of RCW 10. 82. 090.

NEW SECTION. Sec. 303. The rate of interest required by sections
301 and 302(3), chapter . . ., Laws of 2003 (sections 301 and 302(3) of
this act) applies to the accrual of interest as of the date of entry of
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judgnent with respect to a judgnent that is entered on or after the
effective date of this act.

Sec. 304. RCW19.52.025 and 1986 ¢ 60 s 1 are each anended to read
as follows:

Each nmonth the state treasurer shall conpute the highest rate of
i nterest perm ssible under RCW 19.52.020(1), and the rate of interest
required by RCW 4.56.110(3) and 4.56.115, for the succeedi ng cal endar
nont h. The treasurer shall file ((t+hts—+ate)) these rates with the
state code reviser for publication in the next available issue of the
Washi ngton State Register in conpliance with RCW 34.08.020(8).

PART 4
MVEDI CAL LI ABI LI TY

NEW SECTION. Sec. 401. The legislature finds that it is in the
best interest of the people of the state of Washington to contain the
significantly increasing costs of malpractice insurance for |icensed
health care professionals and institutions and to ensure the continued
avai lability and affordability of health care services in this state by
enacting further reforns to the health care tort liability system

The legislature finds that, notwithstanding the tort reform
measures it has enacted in the past, the ambunts being paid out in
judgnents and settlenents have continued to increase inordinately, and
that as a result there have been dramatic increases in the cost of
heal th care professional liability insurance coverage. The |legislature
further finds that the upward pressures on already high nal practice
insurance premuns threaten the public's health by discouraging
physi cians and other health care professionals from initiating or
continuing their practice in this state.

The legislature further finds that the state of California, largely
as aresult of its enactnent of the "nedical injury conpensation reform
act" in 1975, has been able to successfully stabilize the health care
professional liability insurance market, maintain access to affordable
quality health care services, and avert the kind of crisis now facing
t he residents of Washi ngton.

The legislature finds that such reforns are rationally related to
the legitinmate goals of reducing the costs associated with the health
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care tort liability system while ensuring adequate and appropriate
conpensation for persons injured as a result of health care, ensuring
the continued availability and affordability of health care services in
this state, preventing the curtailnment of health care services in this
state, stabilizing insurance and health care costs, preventing stale
health care liability clains, and protecting and preserving the public
health, safety, and welfare as a whol e.

Sec. 402. RCW 4.56.250 and 1986 ¢ 305 s 301 are each amended to
read as foll ows:

(1) As used in this section, the follow ng terns have the neani ngs
i ndi cated unless the context clearly requires otherw se.

(a) "Econom c damages" neans objectively verifiable nonetary
| osses, including nedical expenses, |loss of earnings, burial costs
| oss of wuse of property, cost of replacenent or repair, cost of
obt ai ni ng substitute donestic services, |oss of enploynent, and | oss of
busi ness or enpl oynent opportunities.

(b) "Noneconom ¢ damages" neans subjective, nonnonetary | osses,
including((s)) but not limted to pain, suffering, inconvenience,
mental angui sh, disability or disfigurenment incurred by the injured
party, loss of ability to enjoy life, enotional distress, |oss of
soci ety and conpani onshi p, | oss of consortium injury to reputation and
hum liation, ((and)) destruction of the parent-child relationship, and
ot her nonpecuni ary damages of any type.

(c) "Bodily injury" neans physical injury, sickness, or disease,
i ncl udi ng deat h.

(d) "Average annual wage" neans the average annual wage in the
state of WAshington as determ ned under RCW 50. 04. 355.

(2) I'n no action seeking damages for personal injury or death may
a claimant recover a judgnent for noneconom ¢ damages exceeding an
anount determ ned by multiplying 0.43 by the average annual wage and by
the Iife expectancy of the person incurring noneconom ¢ danages, as the
life expectancy is determned by the |ife expectancy tables adopted by
the insurance comm ssioner. For purposes of determ ning the maxi mum
anount al |l owabl e for noneconom ¢ danmages, a claimant's |life expectancy
shall not be less than fifteen years. The limtation contained in this
subsection applies to all clains for noneconom c damages nade by a
cl ai mtant who incurred bodily injury. Clainms for loss of consortium
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| oss of society and conpanionship, destruction of the parent-child
relationship, and all other derivative clains asserted by persons who
did not sustain bodily injury are to be included within the limtation
on clainms for noneconom ¢ damages arising fromthe same bodily injury.

(3) If acaseis triedto a jury, the jury shall not be inforned of
the limtation contained in subsection (2) of this section.

NEW SECTI ON. Sec. 403. A new section is added to chapter 4.56 RCW
to read as foll ows:

(1) In an action or arbitration for damages for injury or death
occurring as a result of health care, or arranging for the provision of
health care, whether brought under chapter 7.70 RCW or under RCW
4.20.010, 4.20.020, 4.20.046, 4.20.060, 4.24.010, or 48.43.545(1), or
any conbination thereof, the total anobunt of noneconom c damages nay
not exceed three hundred fifty thousand doll ars.

(2) The Iimtation on noneconom c damages contained in subsection
(1) of this section includes all noneconom c damages clained by or on
behal f of the person whose injury or death occurred as a result of
health care or arranging for the provision of health care, as well as
all clainms for loss of consortium |oss of society and conpani onshi p,
destruction of the parent-child relationship, and other derivative
clains asserted by or on behalf of others arising fromthe sane injury
or death. If the jury's assessnent of noneconom ¢ danmages exceeds the
[imtation contained in subsection (1) of this section, nothing in RCW
4.44.450 precludes the court fromentering a judgnent that limts the
total amount of noneconom ¢ damages to three hundred fifty thousand
dol | ars.

Sec. 404. RCW 7.70.100 and 1993 c 492 s 419 are each anmended to
read as foll ows:

(1) No action based upon a health care provider's professiona
negligence may be commenced unless the defendant has been given at
| east ninety days' notice of the intention to commence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the conmencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not

HB 2290 p. 8
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applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandatory nedi ation prior to trial.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl ement mandat ory nedi ati on of actions under this chapter. The rules
shall require mandatory nediation w thout exception and address, at a
m ni mum

(a) Procedures for the appointnent of, and qualifications of,
medi at ors. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the amount or manner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days followi ng the selection of a nediator within
whi ch a nmedi ati on conference nust be held;

(f) A nmeans by which nediation of an action under this chapter may
be waived by a nediator who has determned that the claim is not
appropriate for nediation; and

(g) Any other matters deened necessary by the court.

((3))) (5) Mediators shall not inpose discovery schedul es upon the
parties.

(6) The suprenme court shall by rule also adopt procedures for the
parties to certify to the court the manner of nediation used by the
parties to conply with this section.

p. 9 HB 2290
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Sec. 405. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

(1) Any civil action for damages for injury or death occurring as
a result of health care which is provided after June 25, 1976, agai nst:

(()) (a) A person licensed by this state to provide health care

or related services, including, but not limted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;

((2)) (b) An enployee or agent of a person described in (a) of
this subsection ((H—efthisseetion)), acting in the course and scope
of his or her enploynent, including, in the event such enployee or
agent is deceased, his or her estate or personal representative; or

((3))) (c) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in (a) of this
subsection ((H—eftthis—seetion)), including, but not limted to, a
hospital, clinic, health maintenance organization, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including, in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative;
based upon all eged professional negligence shall be commenced within
three years of the act or om ssion alleged to have caused the injury or
condition, or one year of the time the patient or his or her
representative or custodial parent or guardian di scovered or reasonably
shoul d have di scovered that the injury or condition was caused by said
act or om ssion, whichever period ((exptres—tater—execept—that—+nh—no

HB 2290 p. 10
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wirder—the—age—ob—etghteen—years)) occurs first.

(2) In no event may an action be commenced nore than three years
after the act or omssion alleged to have caused the injury or
condition except:

(a) Upon proof of fraud, intentional concealnent, or the presence
of a foreign body not intended to have a therapeutic or diagnostic
purpose or effect, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative or custodial parent or guardian has actual know edge of
the act of fraud or concealnment or of the presence of the foreign body
in which to commence a civil action for danages.

(b) In the case of a mnor, for any period during mnority, but
only for such period during mnority in which the mnor's custodial
parent or quardian and the defendant or the defendant's insurer have
commtted fraud or collusion in the failure to bring an action on
behal f of the m nor.

(c) In the case of a mnor under the full age of six years, in
whi ch case the action on behalf of the mnor nust be comenced within
three years or prior to the mnor's eighth birthday, whichever provides
a | onger period.

(3) Any action not commenced in accordance with this section is
barr ed.

(4) For purposes of this section, the tolling provisions of RCW
4.16.190 do not apply.

(5) This section does not apply to a civil action based on
intentional conduct brought against those individuals or entities

p. 11 HB 2290
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specified in this section by a person for recovery of danages for
injury occurring as a result of childhood sexual abuse as defined in
RCW 4. 16. 340(5) .

Sec. 406. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anmended to read as foll ows:

(1) Any party may present evidence to the trier of fact that the
((pat+ent)) plaintiff has already been, or will be, conpensated for the

injury conplained of from ((any—seurce—execept—the—assets—of—the

enployee)) a collateral source. In the event the evidence is admtted,
the other party may present evidence of any anmpunt that was paid or
contributed to secure the right to any conpensation. Conpensation as
used in this section shall nmean paynent of noney or other property to
or on behalf of the patient, rendering of services to the patient free
of charge to the patient, or indemification of expenses incurred by or
on behalf of the patient. Notw t hstanding this section, evidence of
conpensati on by a defendant health care provider nay be offered only by
t hat provider.

(2) Unless otherwise provided by statute, there is no right of
subrogation or reinbursenent from a plaintiff's tort recovery wth
respect to conpensation covered in subsection (1) of this section.

Sec. 407. RCW 7.70.060 and 1975-'76 2nd ex.s. ¢ 56 s 11 are each
anmended to read as foll ows:

If a patient while legally conpetent, or his or her representative
if he or she is not conpetent, signs a consent form which sets forth
the followi ng, the signed consent form shall constitute prima facie
evidence that the patient gave his or her inforned consent to the
treatnment adm nistered and the patient has the burden of rebutting this
by ((a—preponderance—of—the)) clear, cogent, and convincing evidence:

(1) A description, in |language the patient could reasonably be
expected to understand, of:

(a) The nature and character of the proposed treatnent;

HB 2290 p. 12
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(b) The anticipated results of the proposed treatnent;

(c) The recogni zed possible alternative forns of treatnent; and

(d) The recognized serious possible risks, conplications, and
anticipated benefits involved in the treatnent and in the recognized
possi bl e alternative fornms of treatnment, including nontreatnent;

(2) O as an alternative, a statenent that the patient elects not
to be inforned of the elements set forth in subsection (1) of this
section.

Failure to use a form shall not be adm ssible as evidence of
failure to obtain inforned consent.

NEW SECTI ON.  Sec. 408. A new section is added to chapter 7.04 RCW
to read as foll ows:

(1) A contract for health care services that contains a provision
for arbitration of a dispute as to professional negligence of a health
care provider under chapter 7.70 RCW nust have the provision as the
first article of the contract and nust be expressed in the follow ng
| anguage:

"It is understood that any dispute as to nedical nal practice that
is as to whether any nedi cal services rendered under this contract were
unnecessary or unauthorized or were inproperly, negligently, or
i nconpetently rendered, will be determ ned by submi ssion to arbitration
as provided by Washington |law, and not by a |lawsuit or resort to court
process except as Washington law provides for judicial review of
arbitration proceedings. Both parties to this contract, by entering
into it, are giving up their constitutional right to have such a
di spute decided in a court of law before a jury, and instead are
accepting the use of arbitration.”

(2) Imediately before the signature line provided for the
i ndi vidual contracting for the nedical services, there nust appear the
followng in at | east ten-point bold red type:

"NOTI CE: BY SIGNING THI S CONTRACT YOU ARE AGREEI NG TO HAVE ANY
| SSUE OF MEDI CAL MALPRACTI CE DECI DED BY NEUTRAL ARBI TRATI ON AND YOU ARE
A VING UP YOUR RIGHT TO A JURY OR COURT TRIAL. SEE ARTICLE ONE OF THI S
CONTRACT. "

(3) Once signed, such a contract governs all subsequent open-book
account transactions for nedical services for which the contract was
signed until or unless rescinded by witten notice wthin thirty days

p. 13 HB 2290
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of signature. Witten notice of such rescission may be given by a
guardi an or other legal representative of the patient if the patient is
i ncapacitated or a m nor.

(4) Where the contract is one for nedical services to a mnor, it
may not be disaffirnmed if signed by the mnor's parent or |egal
guar di an.

(5 Such a contract is not a contract of adhesion, nor
unconsci onable, nor otherwise inproper, where it conplies wth
subsections (1) through (3) of this section.

(6) Subsections (1) through (3) of this section do not apply to any
health benefit plan contract offered by an organi zati on regul ated under
Title 48 RCW that has been negotiated to contain an arbitration
agreenent with subscribers and enrol |l ees under such a contract.

NEW SECTI ON.  Sec. 409. A new section is added to chapter 7.70 RCW
to read as foll ows:

RCW 7.70.100, 7.70.110, 7.70.120, and 7.70.130 do not apply if
there is a contract for binding arbitration under section 408 of this
act .

NEW SECTI ON.  Sec. 410. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Future damages" includes damages for future nedical treatnent,
care or custody, loss of future earnings, loss of bodily function, or
future pain and suffering of the judgnent creditor.

(b) "Periodic paynents" neans the paynent of noney or delivery of
ot her property to the judgnent creditor at regular intervals.

(2) In any action for damages for injury occurring as a result of
health care, the court shall, at the request of either party, enter a
judgnment ordering that noney damages or its equivalent for future
damages of the judgnent creditor be paid in whole or in part by
periodi c paynents rather than by a | unp-sum paynent if the award equal s
or exceeds fifty thousand dollars in future danages. In entering a
j udgnment ordering the paynent of future damages by periodic paynents,
the court shall nmake a specific finding as to the dollar amount of
periodi c paynents which will conpensate the judgnent creditor for such
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future damages. As a condition to authorizing periodic paynents of
future damages, the court shall require the judgnent debtor who is not
adequately insured to post security adequate to ensure full paynent of
such damages awarded by the judgnent. Upon term nation of periodic
paynments of future danages, the court shall order the return of this
security, or so nmuch as remains, to the judgnent debtor

(3)(a) The judgnent ordering the paynent of future danmages by
periodic paynents nust specify the recipient or recipients of the
paynents, the dollar anmount of the paynents, the interval between
paynments, and the nunber of paynents or the period of tinme over which
paynments nust be nmade. The paynents are only subject to nodification
in the event of the death of the judgnent creditor.

(b) I'n the event that the court finds that the judgnent debtor has
exhibited a continuing pattern of failing to nake the paynents, as
specified in (a) of this subsection, the court shall find the judgnent
debtor in contenpt of court and, in addition to the required periodic
paynents, shall order the judgnent debtor to pay the judgnent creditor
all damages caused by the failure to make such periodic paynents,
i ncludi ng court costs and attorneys' fees.

(4) However, noney damages awarded for | oss of future earnings may
not be reduced or paynents term nated by reason of the death of the
judgnment creditor, but nust be paid to persons to whom the judgnent
creditor owed a duty of support, as provided by law, imrediately prior
to his or her death. In such cases the court that rendered the
original judgnent, may, upon petition of any party in interest, nodify
the judgnent to award and apportion the wunpaid future danages in
accordance wth this subsection (4).

(5 Followng the occurrence or expiration of all obligations
specified in the periodic paynent judgnent, any obligation of the
judgnent debtor to nmake further paynents ceases and any security given
under subsection (2) of this section reverts to the judgnent debtor.

(6) For purposes of this section, the provisions of RCW4.56.250 do
not apply.

(7) It isthe intent of the legislature in enacting this section to
authorize, in actions for damages for injury occurring as a result of
health care, the entry of judgnments that provide for the paynent of
future danmages t hrough periodic paynents rather than | unp-sum paynents.
By aut hori zing periodic paynent judgnents, it is the further intent of
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the legislature that the courts will utilize such judgnents to provide
conpensation sufficient to neet the needs of an injured plaintiff and
t hose persons who are dependent on the plaintiff for whatever period is
necessary while elimnating the potential wndfall from a |unp-sum
recovery that was intended to provide for the care of an injured
plaintiff over an extended period who then dies shortly after the
judgnent is paid, |eaving the balance of the judgnent award to persons
and purposes for which it was not intended. It is also the intent of
the legislature that all elenments of the periodic paynment program be
specified with certainty in the judgnent ordering such paynents and
that the judgnent not be subject to nodification at sone future tine
that m ght alter the specifications of the original judgnent.

NEW SECTI ON. Sec. 411. A new section is added to chapter 4.56 RCW
to read as foll ows:

In the event that the Washi ngton state suprenme court or other court
of conpetent jurisdiction rules or affirns that section 403 of this act
is unconstitutional, then the prescribed cap on noneconon c damages
takes effect upon the ratification of a state constitutional anendnent
that enpowers the legislature to place limts on the anmount of
noneconom ¢ damages recoverable in any or all civil causes of action.

NEW SECTION. Sec. 412. Unless otherwise provided in this act
this act applies to all causes of action filed on or after the
effective date of this section.

NEWSECTI ON. Sec. 413. The Washington state departnent of health,
in conjunction wth the Wshington state nedical quality assurance
comm ssion and appropriate professional associations, shall evaluate
the effectiveness of the quality inprovenent and nedical mal practice
prevention program as inplenented in state hospitals. Representatives
of the follow ng professional associations shall be included in the
eval uation process: The Washington state hospital association; the
Washi ngton state nurses association; the Wshington state Dbar
associ ation; the Wshington state nedical association; and other
prof essional health care provider associations, as appropriate. The
Washi ngton state departnment of health shall present a report to the
| egi sl ature by Decenber 1, 2003.
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PART 5
CONSTRUCTI ON LI ABI LI TY

NEW SECTION. Sec. 501. A newsection is added to chapter 4.16 RCW
to read as foll ows:

(1) Persons engaged in any activity defined in RCW4. 16. 300 may be
excused, in whole or in part, from any obligation, damage, |oss, or
liability for those defined activities wunder the principles of
conparative fault for the followng affirmative defenses:

(a) To the extent it is caused by an unforeseen act of nature that
caused, prevented, or precluded the activities defined in RCW4. 16. 300
fromneeting the applicable building codes, regul ati ons, and ordi nances
in effect at the comrencenent of construction. For purposes of this
section an "unforeseen act of nature" nmeans any weather condition,
eart hquake, or manmade event such as war, terrorism or vandalism

(b) To the extent it is caused by a honmeowner's unreasonable
failure to mnimze or prevent those damages in a tinmely manner,
including the failure of the honmeowner to allow reasonable and tinely
access for inspections and repairs under this section. This includes
the failure to give tinely notice to the builder after discovery of a
violation, but does not include danages due to the untinely or
i nadequat e response of a builder to the honmeowner's claim

(c) To the extent it is caused by the honeowner or his or her
agent, enployee, subcontractor, independent contractor, or consultant
by virtue of their failure to follow the builder's or manufacturer's
mai nt enance recommendati ons, or comonly accepted honmeowner mai nt enance
obl i gati ons. In order to rely upon this defense as it relates to a
bui |l der's recommended mai nt enance schedul e, the buil der shall show t hat
the honmeowner had witten notice of the schedule, the schedule was
reasonable at the tinme it was issued, and the honeowner failed to
substantially conply with the witten schedul e;

(d) To the extent it is caused by the honeowner or his or her
agent's or an independent third party's alterations, ordinary wear and
tear, msuse, abuse, or neglect, or by the structure's use for
sonething other than its intended purpose;

(e) To the extent that a cause of action does not accrue within the
statute of repose pursuant to RCW4.16.310 or that an actionabl e cause
as set forth in RCW4.16.300 is not filed wthin the applicable statute
of limtations. |In contract actions, the applicable contract statute
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of limtations expires, regardless of discovery, six years after
substantial conpletion of construction, or during the period within six
years after the termnation of the services enunerated in RCW4. 16. 300,
whi chever is |ater;

(f) As to a particular violation for which the buil der has obtained
a valid rel ease;

(g) To the extent that the builder's repair corrected the alleged
vi ol ation or defect;

(h) To the extent that the builder making the i nprovenent did so in
conformty with all applicable state, county, and nunicipal building
and construction codes;

(1) As to any causes of action to which this section does not
apply, all applicable affirmati ve defenses are preserved.

(2) This section does not apply to any civil action in tort
all eging personal injury or wongful death to a person or persons
resulting froma construction defect.

PART 6
SEATBELT DEFENSE

Sec. 601. RCW 46.61.688 and 2003 c¢c 353 (ESB 5450) s 4 are each
anmended to read as foll ows:

(1) For the purposes of this section, the term "notor vehicle"
i ncl udes:

(a) "Buses," nmeaning notor vehicles wth notive power, except
trailers, designed to carry nore than ten passengers;

(b) "Ml tipurpose passenger vehicles,” neaning notor vehicles with
notive power, except trailers, designed to carry ten persons or |ess
that are constructed either on a truck chassis or with special features
for occasional off-road operation;

(c) "Neighborhood electric vehicle,” neaning a self-propelled,
el ectrically powered four-wheel ed notor vehicle whose speed attai nable
in one mle is nore than twenty mles per hour and not nore than
twenty-five mles per hour and conforns to federal regulations under
Title 49 CF. R Part 571.500;

(d) "Passenger cars," nmeaning notor vehicles with notive power,
except rmultipurpose passenger vehicles, notorcycles, or trailers,
designed for carrying ten passengers or |ess; and
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(e) "Trucks," mneaning notor vehicles with notive power, except
trailers, designed primarily for the transportation of property.

(2) This section only applies to notor vehicles that neet the
manual seat belt safety standards as set forth in federal notor vehicle
safety standard 208 and to neighborhood electric vehicles. Thi s
section does not apply to a vehicle occupant for whomno safety belt is
avai |l abl e when all designated seating positions as required by federal
nmot or vehicle safety standard 208 are occupi ed.

(3) Every person sixteen years of age or ol der operating or riding
in a notor vehicle shall wear the safety belt assenbly in a properly
adj usted and securely fastened manner.

(4) No person may operate a notor vehicle unless all child
passengers under the age of sixteen years are either: (a) Wearing a
safety belt assenbly or (b) are securely fastened into an approved
child restraint device.

(5) A person violating this section shall be issued a notice of
traffic infraction under chapter 46.63 RCW A finding that a person
has committed a traffic infraction under this section shall be
contained in the driver's abstract but shall not be available to
I nsurance conpani es or enpl oyers.

(6) Failure to conply with ((+he)) any requirenents of this section

assenbly)) nmay be admi ssible as evidence of negligence in any civi
action.

(7) This section does not apply to an operator or passenger who
possesses witten verification from a licensed physician that the
operator or passenger is unable to wear a safety belt for physical or
nmedi cal reasons.

(8 The state patrol nay adopt rules exenpting operators or
occupants of farm vehicles, construction equi pnment, and vehicles that
are required to nmake frequent stops from the requirenment of wearing
safety belts.

PART 7
GOVERNMENTAL ACTI VI TI ES

NEWSECTION. Sec. 701. Wile the common | aw doctrine of sovereign
immunity declares that the state is immune from liability for the
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tortious conduct of its enployees and officers, Article Il, section 26
of the state Constitution allows the legislature to waive its immunity
and specify by statute "in what manner, and in what courts, suit may be
brought against the state.” In the granting or wthholding of
sovereign immunity, there are |imtations, gradations, and conpeting
interests to be balanced by the legislature, including fairness to the
citizens of the state, the preservation of proper and essential
functions of governnent, and the conservation of scarce public
resour ces.

I n bal anci ng these conpeting interests, the legislature nust also
bal ance the traditional role of the jury in determ ning damages in
civil cases and the legislature's constitutional nandate under Article
VIIl, section 4 of the state Constitution to protect the state treasury
t hrough the appropriation process.

The legislature finds that these constitutional principles are not
adequately served by either conplete sovereign inmunity or the conplete
wai ver of sovereign imunity. Pursuant to the express authority of
Article 11, section 26 of the state Constitution, the purpose of
sections 701 through 707 of this act is to recognize and inplenent
t hese fundanental constitutional principles while providing a fair and
equitable neans of recovery against governnental entities for the
negligent acts of their enployees and officers.

The legislature further finds that governnent agencies adm nister
prograns, in the exercise of their constitutional, statutory, and noral
obligations, that inherently create a significant risk of tort
l[tability in the absence of sovereign inmmunity. This potenti al
l[tability is unique to the governnental function. As a result, state
and |ocal governnents are not simlarly situated to individual and
private organi zati ons, who are not under |egal or noral obligations to
provide for the public health, safety, and welfare. For these reasons,
the legislature finds it necessary and appropriate to distinguish
between the civil liability of private entities and governnental
agenci es.

Sec. 702. RCW4.92.005 and 1985 ¢ 217 s 6 are each anended to read
as follows:

For the purposes of RCW 4.92.060, 4.92.070, 4.92.090, 4.92.130,
((4-92—3146+)) and 4.92.150, volunteer is defined in RCW51. 12. 035.
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Sec. 703. RCW4.96.010 and 2001 ¢ 119 s 1 are each anended to read
as follows:

(1) Al | ocal governnental entities, whether acting in a
governnmental or proprietary capacity, shall be liable for danmnages
arising out of their tortious conduct, or the tortious conduct of their
past or present officers, enployees, or volunteers while performng or
in good faith purporting to performtheir official duties, to the sane
extent as if they were a private person or corporation, subject to the
limtations provided in subsection (2) of this section. Filing a claim
for damages wthin the tine allowed by law shall be a condition
precedent to the comencenent of any action claimng danages. The | aws
speci fying the content for such clains shall be liberally construed so
t hat substantial conpliance therewith will be deenmed satisfactory.

(2)(a) Subject to the further limtation applicable to rural public
hospital districts in this subsection, neither 1local governnent
entities, nor their officers, enployees, or volunteers are liable to
pay a claimor a judgnent for noneconom c damages as defined in RCW
4.56. 250 by any one person that exceeds the sumof one mllion dollars
or any claimor judgnent, or portions thereof, that, when totaled with
all other clainms or judgnents paid by the |ocal governnent entities,
officers, enployees, or volunteers arising out of the sane incident or
occurrence, exceeds the sum of two mllion dollars. Nei ther rura
public hospital districts, nor their officers, enployees, or volunteers
are liable to pay a claimor a judgnent by any one person that exceeds
the sum of five hundred thousand dollars or any claimor judgnent, or
portions thereof, that, when totaled with all other clains or judgnents
paid by the rural public hospital district, officers, enployees, or
volunteers arising out of the sanme incident or occurrence, exceeds the
sum of one mllion dollars. However, a judgnent or judgnents nmay be
clainmed and rendered in excess of these ampunts and may be settled and
paid under this section up to five hundred thousand dollars, one
mllion dollars, or two mllion dollars, as the case may be, and that
portion of the judgnent that exceeds these anmbunts may be reported to
the local legislative authority, but may be paid in part or in whole
only by further act of the | ocal |l egislative authority.
Notwi t hstanding the limted waiver of sovereign imrunity provided in
this section, the local governnent entities, officers, enployees, or
volunteers may agree, within the limts of insurance coverage provided,
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to settle a claim nade or a judgnent rendered against it wthout
further action by the local legislative authority, but the |ocal
governnment entities, officers, enployees, or volunteers have not waived
any defense of sovereign immunity or increased the limts of its
liability as a result of its obtaining insurance coverage for tortious
acts in excess of the waiver provided in this section.

(b) The liability of the local governnent entities, officers,
enpl oyees, or volunteers is several only and is not joint.

(c) No attorney may charge, denmand, receive, or collect, for
services rendered, fees in excess of twenty-five percent of any
judgnent or settlenent under this section.

(d) Subsection (2)(a) of this section does not apply in cases in
which the local governnent entity or its officers, enployees, or
volunteers are held liable for civil danages resulting from any
negligent act or omssion in the rendering of conmunity placenent
comuni ty supervision, conmunity custody, parole supervision, probation
supervision, or supervision of suspended sentences if (i) the offender
under supervision has ever been convicted of the crine of first or
second degree rape, first or second degree rape of a child, or first or
second degree homcide, and (ii) the civil damages resulted from the
subsequent conm ssion of one of these specified offenses.

(3) Unless the context clearly requires otherw se, for the purposes
of this chapter((+)):

(a) "Local governnental entity" means a county, city, town, speci al
district, nmunicipal corporation as defined in RCW 39.50.010, quasi-
muni ci pal corporation, or public hospital.

((3))) (b)) "Rural public hospital district” has the neaning
specified in RCW 70. 44. 460.

(4) For the purposes of this chapter, "volunteer"” 1is defined
according to RCW51.12. 035.

Sec. 704. RCW 4.92.040 and 2002 c¢c 332 s 11 are each anended to
read as foll ows:
(1) No execution shall issue against the state on any judgnent.

(2) Whenever a final judgnent against the state is obtained in an
action on a claimarising out of tortious conduct, the claimshall be
paid from the liability account, subject to the limtations of RCW
4.92. 090.
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(3) Wenever a final judgnent against the state shall have been
obtained in any other action, the clerk of the court shall nake and
furnish to the risk managenent division a duly certified copy of such
judgnent; the risk managenent division shall thereupon audit the anmount
of damages and costs therein awarded, and the sane shall be paid from
appropriations specifically provided for such purposes by |aw

(4) Final judgnents for which there are no provisions in state | aw
for paynent shall be transmtted by the risk managenent division to the
senate and house of representatives conmttees on ways and neans as
fol | ows:

(a) On the first day of each session of the |egislature, the risk
managenent division shall transmt judgnents received and audited since
t he adjournnent of the previous session of the |egislature.

(b) During each session of legislature, the risk mnagenent
di vision shall transmt judgnments i medi ately upon conpletion of audit.

(5 Al clainms, other than judgnents, nmade to the |egislature
against the state of Wshington for noney or property, shall be
acconpanied by a statenent of the facts on which such claimis based
and such evidence as the claimant intends to offer in support of the
claimand shall be filed with the risk managenent divi sion, which shal
retain the same as a record. Al'l clainms of two thousand dollars or
| ess shall be approved or rejected by the risk nmanagenent division, and
i f approved shall be paid fromappropriations specifically provided for
such purpose by |aw. Such decision, if adverse to the claimant in
whol e or part, shall not preclude the claimnt fromseeking relief from
the legislature. |If the claimant accepts any part of his or her claim
which is approved for paynent by the risk managenent division, such
acceptance shall constitute a waiver and rel ease of the state from any
further clains relating to the damage or injury asserted in the claim
so accepted. The risk managenent division shall submt to the house
and senate committees on ways and neans, at the beginning of each
regul ar session, a conprehensive list of all clains paid pursuant to
this subsection during the preceding year. For all clains not approved
by the risk managenent division, the risk managenent division shal
recommend to the |egislature whether such clains should be approved or
rejected. Recomendations shall be submtted to the senate and house
of representatives conmttees on ways and neans not |ater than the
thirtieth day of each regul ar session of the legislature. C ains which
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cannot be processed for tinely subm ssion of recommendati ons shall be
held for submssion during the followng regular session of the
| egi slature. The recommendations shall include, but not be limted to:

(a) A summary of the facts alleged in the claim and a statenent as
to whet her these facts can be verified by the risk managenent divi sion;

(b) An estimate by the ri sk managenent division of the value of the
| oss or damage which was alleged to have occurred;

(c) An analysis of the legal liability, if any, of the state for
the alleged | oss or damage; and

(d) A summary of equitable or public policy argunments which m ght
be hel pful in resolving the claim

(6) The legislative commttees to whom such clains are referred
shall make a transcript, recording, or statement of the substance of
the evidence given in support of such a claim If the l|egislature
approves a <claim the sane shall be paid from appropriations
specifically provided for such purpose by |aw.

(7) Subsections (3) through (6) of this section do not apply to
judgnents or clains against the state housing finance comm ssion
creat ed under chapter 43.180 RCW

Sec. 705. RCW4.92.090 and 1963 ¢ 159 s 2 are each anended to read
as follows:

The state of Wshington, whether acting in its governnental or
proprietary capacity, shall be liable for damages arising out of its
tortious conduct to the sane extent as if it were a private person or
corporation, subject to the limtations provided in this section.

(1) Neither the state nor its agencies, institutions, officers
enpl oyees, or volunteers are liable to pay a claimor a judgnent for
noneconom ¢ danages as defined in RCW 4.56.250 by any one person that
exceeds the sum of one nmllion dollars or any claim or judgnent, or
portions thereof, that, when totaled with all other clains or judgnments
paid by the state or its agencies, institutions, officers, enployees,
or volunteers arising out of the sane incident or occurrence, exceeds
the sumof two mllion dollars. However, a judgnent or judgnents nay
be clainmed and rendered in excess of these ampunts and may be settled
and paid under this section up to one mllion dollars or two mllion
dollars, as the case may be, and that portion of the judgnent that
exceeds these anpunts may be reported to the legislature, but nmay be
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paid in part or in whole only by further act of the leqgislature.
Notwi t hstanding the limted waiver of sovereign immunity provided in
this section, the state or an agency, institution, or any officer,
enpl oyee, or volunteer nay agree, wthin the limts of insurance
coverage provided, to settle a claim nmade or a judgnent rendered
against it without further action by the leqgislature, but the state or
agency has not waived any defense of sovereign inmmunity or increased
the limts of its liability as a result of its obtaining insurance
coverage for tortious acts in excess of the waiver provided in this
section.

(2) The liability of the state, its agencies, and institutions is
several only and is not joint.

(3) No attorney may charge, denmand, receive, or collect, for
services rendered, fees in excess of twenty-five percent of any
judgnent or settlenent under this section.

(4) Subsection (1) of this section does not apply in cases in which
the state or its agencies, institutions, officers, enployees, or
volunteers are held liable for civil danages resulting from any
negligent act or omssion in the rendering of conmunity placenent
comuni ty supervision, conmunity custody, parole supervision, probation
supervision, or supervision of suspended sentences if (a) the offender
under supervision has ever been convicted of the crine of first or
second degree rape, first or second degree rape of a child, or first or
second degree homcide, and (b) the civil damages resulted from the
subsequent conm ssion of one of these specified offenses.

Sec. 706. RCW 4.92.130 and 2002 c¢c 332 s 14 are each anended to
read as foll ows:

A liability account in the custody of the treasurer is hereby
created as a nonappropriated account to be used solely and excl usively
for the paynment of liability settlenments and judgnents against the
state under 42 U . S.C. Sec. 1981 et seq. or for the tortious conduct of
its officers, enployees, and volunteers and all related |egal defense
costs. Leqgislative appropriationis required for expenditures fromthe
liability account to the extent specified in RCW4.92. 090.

(1) The purpose of the liability account is to: (a) Expeditiously
pay legal liabilities and defense costs of the state resulting from
tortious conduct; (b) pronote risk control through a cost allocation
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system which recognizes agency |oss experience, levels of self-
retention, and levels of risk exposure; and (c) establish an
actuarially sound systemto pay incurred | osses, within defined limts.

(2) The liability account shall be used to pay clains for injury
and property danmages and |egal defense costs exclusive of agency-
retai ned expenses ot herw se budget ed.

(3) No noney shall be paid fromthe liability account, except for
defense costs, unless all proceeds available to the claimnt from any
valid and collectible liability i nsurance shall have been exhausted and
unl ess:

(a) The claimshall have been reduced to final judgnent in a court
of conpetent jurisdiction and leqgislative appropriation has been nade
to the extent required by RCW4.92.090; or

(b) The claimhas been approved for paynent.

(4) The litability account shall be financed through annual prem uns
assessed to state agencies, based on sound actuarial principles, and
shall be for liability coverage in excess of agency-budgeted self-
retention | evels.

(5) Annual premumlevels shall be determ ned by the risk nmanager
with the consultation and advice of the risk managenent advisory
conm ttee. An actuarial study shall be conducted to assist in
determ ning the appropriate |evel of funding.

(6) Disbursenents for clains fromthe liability account shall be
made to the claimant, or to the clerk of the court for judgnents, upon
witten request to the state treasurer fromthe ri sk manager

(7) The director may direct agencies to transfer noneys from ot her
funds and accounts to the liability account if prem uns are delinquent.

(8) The liability account shall not exceed fifty percent of the
actuarial value of the outstanding liability as determ ned annually by
the risk managenent division. | f the account exceeds the maxi num
anount specified in this section, premuns may be adjusted by the risk
managenent division in order to nmaintain the account balance at the
maximumlimts. |f, after adjustnment of prem uns, the account bal ance
remai ns above the imts specified, the excess anount shall be prorated
back to the appropriate funds.

NEW SECTI ON. Sec. 707. Sections 701 through 706 of this act apply

HB 2290 p. 26



A W

©O© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35

to all clains that have not been reduced to judgnent on the effective
date of this section

PART 8
M SCELLANEQUS

NEW SECTION. Sec. 801. A newsection is added to chapter 4.28 RCW
to read as foll ows:

In any action for personal injuries, wongful deaths, or danage to
property, in which the harmis alleged to have been caused by an act
whi ch violates the appropriate standard of care to be exercised by an
i ndividual licensed, certified, or registered by the state under Title
18 or 19 RCWor by the supreme court, the person initiating the action
shall serve upon each defendant an affidavit within ninety days of
service of process initiating the action. The affidavit shall be
executed by a person whose |icense, certification, or registration is
identical to the defendant. |If there is nore than one defendant, there
shall be an affidavit for each defendant. Each affidavit shall contain
a statenent that the affiant believes there is a reasonabl e probability
that the defendant's conduct does not neet the standard of care
required to be exercised by the defendant. The affiant shall have no
financial interest in the outcone of the trial and have at |east five
years of professional experience in the sane vocation as the defendant
who is the subject of the affidavit. The affidavit shall be filed
wi thin sixty days of the defendant answering the initial conplaint.

In the event a defendant refuses to provide information necessary
to allow the execution of an affidavit, the court nay, upon notion of
the plaintiff, waive the requirenent follow ng a hearing on the notion.
No hearing on the notion shall be held in fewer than forty-five days
followng the receipt by the defendant of the request to provide the
i nformati on.

The court may, upon notion by the defendant and a show ng of good
cause, grant only one additional period of forty-five days, follow ng
the notion to waive the requirenent of an affidavit, for the defendant
to provide the information required under this section.

NEW SECTI ON. Sec. 802. Part headings used in this act are not any
part of the | aw
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NEW SECTION. Sec. 803. If any provision of this act or its

application to any person or circunstance
remai nder of the act or the application of
persons or circunstances is not affected.

~-- END ---
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is held invalid, the
the provision to other
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