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HOUSE BI LL 2105

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Representatives Kagi and Darneille

Read first tine 02/25/20083. Referred to Commttee on Crimnal
Justice & Corrections.

AN ACT Rel ating to ensuring that offender popul ati ons do not exceed
prison capacity; anmending RCW 9.94A 728; reenacting and anendi ng RCW
9.94A.728; adding new sections to chapter 43.88C RCW adding new
sections to chapter 9.94A RCW creating a new section; providing an
effective date; and providing an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) Sone of the primary purposes of the crimnal justice systemare
to:

(1) Ensure that the punishnment for a crimnal offense is
proportionate to the seriousness of the offense and the offender's
crimnal history;

(i) Mke frugal use of the state's and |ocal governnent's
resources by concentrating resources on violent offenders and sex
of fenders who pose the greatest risk to our communities;

(ti1) Pronote respect for the |aw by providing punishnment that is
j ust;

(iv) Protect the public;
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(v) Ofer the offender an opportunity to inprove hinself or
hersel f; and

(vi) Reduce the risk of reoffending by offenders in the community;

(b) Recent changes in the crimnal laws have led to
di sproportionately long terns of confinenent for certain nonviolent
of fenders and prison overcrowdi ng; and

(c) Prison overcrowdi ng:

(1) Results in inefficient expenditures of public funds by
concentrating too many resources on |low risk offenders, and
i nsufficient resources on high risk offenders;

(11) Results in unjust punishnent for offenders because of unsafe
conditions within prisons;

(1i1) Endangers the public by preventing the optiml concentration
of crimnal justice resources on high risk offenders;

(1v) Limts t he educat i onal , vocati onal , and t reat ment
opportunities available to an offender and therefore the offender's
ability to inprove hinself or herself; and

(v) Increases the risk of reoffending by offenders in the community
by decreasing services within the prison environnent that can reduce
the risk of recidivism

(2) It is therefore the intent of the |legislature to:

(a) Pronote the primary purposes of the crimnal justice systemand
focus resources on sex offenders and violent offenders who pose the
greatest risk to our conmmunities by reducing offender popul ati ons when
such popul ati ons exceed the nmaxi num operational capacity of facilities
operated by the departnent of corrections; and

(b) Acconplish the reduction by concentrating solely on offenders
convicted of certain nonviolent offenses who are close to the end of
t heir sentences.

NEWSECTION. Sec. 2. A newsection is added to chapter 43.88C RCW
to read as foll ows:

(1) The caseload forecast council, in consultation wth the
departnment of corrections, the sentencing guidelines conm ssion, and
the indeterm nate sentence review board, shall, by rule, establish a

met hodol ogy for determ ning the maxi mum statew de operating capacity
for correctional facilities operated by the departnent of corrections.
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The net hodol ogy nmust take into account nethods for increasing facility
capacity w thout nmaking inprovenents or additions to infrastructure.

(2) For purposes of this section, "maxi mum statew de operating
capacity for correctional facilities operated by the departnent of
corrections” neans the nunber of offenders that all of the correctional
facilities operated by the departnent of corrections can house at a
given tine based on space, staff, existing prograns, and services.

(3) The council shall conplete the nethodol ogy and report it to the
| egi sl ature no |l ater than Decenber 1, 2003.

NEWSECTION. Sec. 3. A newsection is added to chapter 43.88C RCW
to read as foll ows:

(1) Using the nethodol ogy devel oped under section 2 of this act,
the caseload forecast council shall determ ne the maxi num statew de
operating capacity for correctional facilities operated by the
departnment of corrections for the fiscal year beginning July 1, 2004,
and annual ly thereafter. The council shall report its determ nation of
the maxi num operating capacity to the legislature and the sentencing
gui del ines comm ssion no later than July 8th. The report nust include
a copy of the nethodol ogy devel oped under section 2 of this act and a
description of how the council wused the nmethodology to make its
determ nation

(2) If a caseload forecast prepared under RCW 43. 88C. 020 i ndi cates
that the nunber of offenders incarcerated in correctional facilities
operated by the departnent of corrections wll exceed the nbst recent
determnation of the maximum statew de operating capacity for
correctional facilities operated by the departnent of corrections
determ ned under subsection (1) of this section, the council shall
notify the sentencing guidelines comm ssion and the departnent of
corrections within seven days of adopting the forecast.

(3) The notification under subsection (2) of this section nust
i ncl ude:

(a) A copy of the council's nost recent determnation of the
maxi mum statewi de operating capacity for correctional facilities
operated by the departnent of corrections;

(b) A copy of the forecast indicating that the capacity wll be
exceeded; and
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(c) The estimated nunber of offenders currently incarcerated by
whi ch the of fender popul ati on nust be reduced in order for the capacity
not to be exceeded.

(4) The council's findings and determ nations under this section
are not subject to appeal under chapter 34.05 RCW

NEW SECTION. Sec. 4. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) Upon receipt of the notification from the casel oad forecast
council under section 3(2) of this act, the conm ssion shall certify
whet her the information included in the council's notification was
correctly determ ned.

(2) The comm ssion shall transmt a copy of its certification to
the departnment and the council wthin fourteen days of receipt of
notification fromthe council.

(3) If the comm ssion denies certification, it shall inform the
council of its decision and the reasons therefor in witing within
fourteen days of receipt of notification fromthe council. The counci

may revise the information in the notification and resubmt it to the
comm ssion for approval under this section.

(4) The commission's certification decision is not subject to
appeal under chapter 34.05 RCW

NEW SECTION. Sec. 5. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) The departnent shall perform a risk assessnent of every
of fender who: (a) Was conmtted to a correctional facility operated by
the departnent for an offense that is not a violent offense, sex
of fense, offense sentenced under RCW 9.94A 660, or crinme against a
person as defined in this chapter, and (b) has a crimnal history that
does not include a violent offense, sex offense, or crinme against a
person as defined in this chapter. The departnent shall classify each
of fender in one of at |east four categories between highest and | owest
risk.

(2) Wthin fourteen days of the receipt of certification fromthe
conmmi ssi on under section 4(2) of this act, the departnent shall devel op
a list of qualified offenders. The nunber of qualified offenders on
the list may not exceed the estimate devel oped by the casel oad forecast
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council under section 3(3)(c) of this act. |[If the nunber of qualified
offenders commtted to correctional facilities operated by the
department exceeds the estimate, the departnent shall give priority to
of fenders whose release dates are closest in tine to the date the
certification from the conm ssion under section 4(2) of this act was
recei ved.

(3) Wthin fourteen days of the developnment of the list of
qualified offenders wunder subsection (2) of this section, the
departnent shall release the offenders on the |ist.

(4) For purposes of this act, "qualified offender"” neans an
of f ender:

(a) Commtted to a correctional facility operated by the depart nent
for an offense that is not a violent offense, sex offense, offense
sentenced under RCW 9. 94A. 660, or crinme against a person as defined in
this chapter

(b) Who has a crimnal history that does not include a violent
of fense, sex offense, or crinme against a person as defined in this
chapter; and

(c) Who is classified under subsection (1) of this section in any
risk category other than the two hi ghest categories.

(5) The classification of offenders under subsection (1) of this
section, the developnent of the list under subsection (2) of this
section, and the release of offenders under subsection (3) of this
section:

(a) Are not subject to appeal under chapter 34.05 RCW

(b) Do not create a vested right to early release for any of fender;
and

(c) May not be the basis for any civil or crimnal action against
the state, the departnent, or any state enpl oyee.

Sec. 6. RCW9.94A 728 and 2002 ¢ 50 s 2 are each anended to read
as follows:

No person serving a sentence inposed pursuant to this chapter and
commtted to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwise provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
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correctional facility operated by the departnent nay be reduced by
earned release tinme in accordance wth procedures that shall be
devel oped and pronmulgated by the correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
time shall be for good behavi or and good perfornance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of

the offender actually earning the credits. Any program established
pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |If an offender is transferred
froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tine spent

in custody at the facility and the anmount of earned release tine. An
of fender who has been convicted of a felony commtted after July 23,

1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A. 510 (3) or (4), or both, shall not receive any good tinme credits
or earned release tinme for that portion of his or her sentence that

results from any deadly weapon enhancenents. In the case of an
of fender convicted of a serious violent offense, or a sex offense that

is a class Afelony, commtted on or after July 1, 1990, the aggregate
earned rel ease tinme may not exceed fifteen percent of the sentence. In
no ot her case shall the aggregate earned rel ease tine exceed one-third
of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicul ar assault, assault of a child in the second
degree, any crine against persons where it is determ ned in accordance
with RCW9. 94A 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone
eligible, in accordance wth a programdevel oped by the departnment, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime agai nst persons under RCW9.94A.411(2), or a felony of fense under
chapter 69.50 or 69.52 RCW conmtted on or after July 1, 2000, may
beconme eligible, in accordance with a program developed by the
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departnent, for transfer to community custody status in |ieu of earned
rel ease tine pursuant to subsection (1) of this section;

(c) The departnent shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a release plan that includes an approved residence and |iving
arrangenent . All offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conmunity;

(d) The departnment may deny transfer to comrunity custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, may violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for comunity custody or community

pl acenent ;
(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may

| eave a correctional facility when in the custody of a corrections
officer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(1i) The offender poses a low risk to the conmunity because he or
she is physically incapacitated due to age or the nedical condition
and

(iii1) Ganting the extraordinary nedical placenent will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.

(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placenment unless the electronic
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nmonitoring equipnment interferes with the function of the offender's
medi cal equi pment or results in the loss of funding for the offender's

medi cal care. The secretary shall specify who shall provide the
nmonitoring services and the ternms under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordinary nedical placenment
under this subsection at any tine.

(5) The governor, upon recommendation fromthe cl emency and pardons
board, may grant an extraordi nary rel ease for reasons of serious health
probl ens, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nore than the final six nonths of the sentence may be served
in partial confinenent designed to aid the offender in finding work and
reestablishing hinself or herself in the community;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
time within ten days before a release date calculated under this
section; ((and))

(9) An offender may Ileave a correctional facility prior to
conpletion of his or her sentence if the sentence has been reduced as
provided in RCW9. 94A. 870; and

(10) An offender may be rel eased by the departnent under section 5
of this act. An offender released under this subsection shall be on
community custody status for the difference between the date of rel ease
under section 5 of this act and the expiration of the offender's term
of confinenent inposed by the court, subject to conditions inposed by
the departnent. For an offender released from custody inposed because
of a conviction for an offense under chapter 69.50 or 69.52 RCW the
community custody nust include affirmative conditions relating to drug
treat ment.

Not wi t hst andi ng any other provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenment shall not be rel eased
fromtotal confinenent before the conpletion of the |isted mandatory
m ni mum sentence for that felony crine of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal placenent.
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Sec. 7. RCW9.94A. 728 and 2002 ¢ 290 s 21 and 2002 ¢ 50 s 2 are
each reenacted and anended to read as foll ows:

No person serving a sentence inposed pursuant to this chapter and
committed to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwi se provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
correctional facility operated by the departnent nay be reduced by
earned release tinme in accordance wth procedures that shall be
devel oped and pronmulgated by the correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
time shall be for good behavi or and good perfornance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of
the offender actually earning the credits. Any program established
pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |If an offender is transferred
froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tinme spent
in custody at the facility and the anmount of earned release tine. An
of fender who has been convicted of a felony conmtted after July 23,
1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A. 533 (3) or (4), or both, shall not receive any good tinme credits
or earned release tine for that portion of his or her sentence that
results from any deadly weapon enhancenents. In the case of an
of fender convicted of a serious violent offense, or a sex offense that
is a class Afelony, commtted on or after July 1, 1990, the aggregate
earned rel ease tinme may not exceed fifteen percent of the sentence. In
no ot her case shall the aggregate earned rel ease tine exceed one-third
of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicul ar assault, assault of a child in the second
degree, any crine against persons where it is determ ned in accordance
with RCW9. 94A. 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone

p. 9 HB 2105



© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNNNMNMNdNMNMNPEPEPPRPPRPPRPERPRPRPRPEREREPR
0O N O W NPEFP O OOwuNOD O P WNPEPOOMOLwWNO O~ owdNDEe. o

eligible, in accordance wth a program devel oped by the departnment, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime agai nst persons under RCW9.94A. 411(2), or a felony of fense under
chapter 69.50 or 69.52 RCW conmtted on or after July 1, 2000, may
beconme eligible, in accordance with a program developed by the
departnent, for transfer to community custody status in |ieu of earned
rel ease tine pursuant to subsection (1) of this section;

(c) The departnent shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a release plan that includes an approved residence and |iving
arrangenent . All offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conmunity;

(d) The departnment may deny transfer to community custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, may violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for comunity custody or community

pl acenent ;
(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may

| eave a correctional facility when in the custody of a corrections
officer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(1i) The offender poses a low risk to the conmunity because he or
she is physically incapacitated due to age or the nedical condition;
and
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(iii1) Ganting the extraordinary nedical placenent will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.

(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placement unless the electronic
nmonitoring equipnment interferes with the function of the offender's
medi cal equi pnent or results in the loss of funding for the offender's

medi cal care. The secretary shall specify who shall provide the
nmonitoring services and the ternms under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordinary nedical placenment
under this subsection at any tine.

(5) The governor, upon recommendation fromthe cl emency and pardons
board, may grant an extraordi nary rel ease for reasons of serious health
probl ens, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nore than the final six nonths of the sentence may be served
in partial confinenent designed to aid the offender in finding work and
reestablishing hinself or herself in the community;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
time within ten days before a release date calculated under this
section; ((and))

(9) An offender may leave a correctional facility prior to
conpletion of his or her sentence if the sentence has been reduced as
provided in RCW9. 94A 870; and

(10) An offender nmay be rel eased by the departnent under section 5
of this act. An offender released under this subsection shall be on
community custody status for the difference between the date of rel ease
under section 5 of this act and the expiration of the offender's term
of confinenent inposed by the court, subject to conditions inposed by
the departnent. For an offender released from custody inposed because
of a conviction for an offense under chapter 69.50 or 69.52 RCW the
comunity custody nust include affirmative conditions relating to drug
treat ment.
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Not wi t hst andi ng any other provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenment shall not be rel eased
fromtotal confinenment before the conpletion of the |isted mandatory
m ni mum sentence for that felony crinme of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal placenent.

NEW SECTION. Sec. 8. Section 6 of this act expires July 1, 2004.

NEW SECTION. Sec. 9. Section 7 of this act takes effect July 1,
2004.

~-- END ---
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