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ENGROSSED SUBSTI TUTE HOUSE BI LL 1689

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By House Conmttee on Agriculture & Natural Resources (originally
sponsored by Representatives Linville, Schoesler, Cooper, Chandler,
Hol ngui st and Hatfi el d)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Rel ating to inplenenting the federal permt requirenents for
muni ci pal separate storm sewer system permts; adding new sections to
chapter 90.48 RCW creating new sections; providing an expiration date;
and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. INTENT. (1) The legislature finds that the
federal clean water act (33 U S.C Sec. 1251 et seq.) required |arge
counties and cities in Washington to obtain nunicipal separate storm
sewer system permts under phase one of the national pollutant
di scharge elimnation system permt program The | egislature also
finds that under phase two of this program many other counties and
cities in Washington will be required to obtain permts for their
systens. The | egislature recognizes that the departnent, as the state
agency del egated authority to adm nister the federal permt programin
Washi ngton, is responsible for renewal of the phase one permts and
i ssuance of the phase two permts. The legislature also recognizes
that the departnent nust determne whether it is in the state's
interest to integrate these two permt prograns and, if so, how to
acconplish the integration.
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(2) The | egi sl ature acknow edges and encour ages the appropri ate use
of flexibility in storm water managenment. The |egislature finds that
storm water managenent nust satisfy state and federal water quality
requi renents while al so providing state and | ocal agenci es, devel opnent
interests, and others with a flexible set of tools and alternatives
that can help ensure cost-effective stormwater nmanagenent.

(3) The legislature finds that significant fragnmentation in
authority exists anong |local, state, and federal agencies in managi ng
storm water and that these agencies can better coordi nate standards,
practices, and approaches for nmnagi ng storm water. The | egislature
bel i eves state agencies and |ocal governnents and, where appropriate,
f eder al and tribal governnments should identify streamining
opportunities to address and inprove coordination of storm water
managenent authority exercised by |Iocal, state, and federal
jurisdictions.

(4) The legislature further finds that the federal permt prograns
and the state water pollution control | aws provide numerous
envi ronmental and public health benefits to the citizens of Wshi ngton
and to the state. The legislature also finds that storm water runoff
can cause or increase pollution in our state's waters. The |legislature
further finds that failure to prevent and control pollution discharges,
i ncluding those associated with storm water runoff, can damage public
health and industries, such as shellfish production, for which water
quality is a critical conponent of their existence.

(5) The legislature also finds that inplenmenting these prograns
involves great effort and significant costs for nunicipalities. The
| egi sl ature recogni zes that under federal law, nunicipalities required
to obtain permts under phase two of the national pollutant discharge
elimnation system have up to five years after permt issuance to
devel op and inplenent the permt requirenents. The |egislature finds
that as these permts are being developed, the departnent needs to
identify nechani sns by which the state can best achi eve environnent al
benefits from storm water managenent and satisfy the federal clean
water act permt requirenents in the nost cost-effective manner to
address the inpacts on nunicipalities in inplenmenting these permt
progr amns.

(6) The legislature finds that coordinated permt progranms and
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cooperative storm water nanagenent prograns between and anong | oca
governnments may reduce costs and enhance program effectiveness.

(7) The legislature finds that a municipal separate storm sewer
system faces different challenges than other types of storm sewer
systens. The legislature recognizes the difficulty of predicting and
sanpling stormwater pollutants in these systens. The |egislature al so
recogni zes the problens inherent in identifying the sources of and
controlling the introduction of pollutants that may contribute to the
contam nation of storm water discharged through municipal separate
storm sewer systens. Further, the legislature finds that nunicipa
separate stormsewer systens have distinct characteristics that nust be
considered when the departnent develops permt prograns to control
stormwater runoff, including that these systens may:

(a) Consist of conplex, wdely dispersed conveyance networks that
drain public roads and other key elenents of infrastructure;

(b) Include nunerous inlets and outfalls that can be difficult to
| ocate and mai nt ai n;

(c) Receive | arge volunes of diffuse stormwater on an intermttent
and unpredi ctabl e basis; and

(d) Receive storm water that has been polluted froma variety of
sour ces.

(8 The legislature recognizes that in 2001 the departnent
devel oped a storm water managenent manual for western WAshington. The
| egi slature also recognizes that the departnment has established a
st akehol der process in eastern Washington to develop a storm water
manual for that area of the state. The legislature finds that issues
associated with storm water managenent in eastern Washington are
significantly different from those in western Wshington. The
| egislature also finds that the federal phase two permts devel oped by
the departnment nust recogni ze these differences.

(9) The legislature intends to:

(a) Provide direction to the departnent and to nunicipalities
regarding the developnment and inplenentation of phase two of the
federal clean water act's national pollutant discharge elimnation
system permt programin Washi ngton;

(b) Recognize the eastern Wshington stakehol der process for
devel oping a storm water manual and direct the departnment to work
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within that process when inplenenting the phase two programin eastern
Washi ngt on; and

(c) Establish a stakehol der process to assist the departnent in
identifying and addressing issues related to developing and
inplenenting the federal national pollutant discharge elimnation
system permt prograns in western WAshington and to advise and assi st
the departnent as it drafts these permts.

NEW SECTION. Sec. 2. A new section is added to chapter 90.48 RCW
to read as foll ows:

STANDARDS FOR MUNI Cl PAL SEPARATE STORM SEWER SYSTEM PERM TS. (1D
In accordance with federal and state law, permts for nunicipal
Separate storm sewer systens shall require the devel opnent,
i npl emrentation, and enforcenent of storm water managenent prograns
designed to reduce the discharge of pollutants to the maxi num extent
practicable, to protect water quality, and to satisfy the appropriate
water quality requirenents of the federal clean water act and this

chapter. Permits issued to nunicipalities subject to federa
regul ations inplenenting phase two of the national pollutant discharge
elimnation system permt program shall include the follow ng m ni num

control measures established according to the federal regulations
i nplenmenting the federal national pollutant discharge elimnation
system permt program

(a) Public education and outreach on storm water inpacts;

(b) Public involvenent and participation;

(c) I'llicit discharge detection and elim nation;

(d) Construction site runoff control;

(e) Postconstruction stormwater managenent in new devel opnent and
redevel opnent ;

(f) Pol | ution preventi on/ good housekeepi ng for muni ci pal
operations, including:

(1) Conpliance with any nore stringent effluent limtations that
nodi fy or are in addition to the federal m ni numcontrol neasures based
on an approved total maximumdaily |load (TMDL) or equival ent anal ysis;
and

(1i1) Evaluation of program conpliance, the appropriateness of
identified best managenent practices, and progress toward achieving
identified neasurable goals; and
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(g) Appropriate recordkeeping and reporting requirenents.

(2) For nunicipal separate storm sewer system permts, the
reduction of pollutants to the maxi num extent practicable (MeEP) shal
be equivalent to all known available and reasonable nethods of
prevention control and treatnent (AKART). In interpreting and
i npl emrenting these standards with respect to mnunicipal separate storm
sewer systempermts, the departnent shall consider

(a) Factors such as on-site practicability analysis, innovations,
incentives for alternative storm water nanagenent strategies, and
retrofit strategies for existing inpervious surfaces wthin project
boundari es; and

(b) Whether the probable benefits are greater than the probable
costs, in a manner simlar to that required for adoption of significant
| egislative rules according to RCW 34.05.328(1)(c).

(3) For the purposes of this section, narrative effluent
[imtations requiring the inplenentation of best managenent practices
are generally the nost appropriate form of effluent |imtations when
designed to satisfy the requirenents of subsection (1) of this section.

NEW SECTION. Sec. 3. A new section is added to chapter 90.48 RCW
to read as foll ows:

WATERSHED- BASED PERM TS. The departnent is encouraged to consi der
t he devel opnment and issuance of permts for nunicipal separate storm
sewer systens on a watershed basis. |In determ ning whether to issue a
general permt for municipal separate stormsewer systens by watershed,
t he departnent shoul d consider the:

(1) Physical interconnections between and anong nuni ci pal separate
storm sewer systens;

(2) Location of discharges fromnunicipalities required to obtain
permts under phase two of the federal national pollutant discharge
elimnation system permt program relative to discharges from
muni ci palities permtted and operati ng under phase one of the federal
permt system

(3) Potenti al for integrating nunicipalities permtted and
operating under phase one of the federal national pollutant discharge
elimnation system permt program and those that wll obtain permts

and i npl enent permt requirenents under phase two of the federal permt
system and
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(4) Relationships between and anong nunicipalities and the
potential to encourage and facilitate cooperative and cost-efficient
prograns for storm water managenent.

NEW SECTION. Sec. 4. A new section is added to chapter 90.48 RCW
to read as foll ows:

| NTERLOCAL COOPERATI ON. Local governnments are encouraged to
cooperate with each other, share resources and coordinate actions to
develop and inplenment prograns and activities to satisfy the
requi renents of permts issued to themaccording to this chapter. This
section shall not Dbe interpreted as a requirenent for |oca
gover nnent s. Nothing in this section shall be construed to alter or
create exenptions to the requirenents of chapter 39.04 RCW

NEW SECTION. Sec. 5. A new section is added to chapter 90.48 RCW
to read as foll ows:

WESTERN WASHI NGTON PERM T DEVELOPMENT ADVI SORY GROUP. (1) The
departnment shall establish a permt devel opnent advisory group for
western Washington to advise and assist the departnent regarding
permts for nmunicipal separate stormsewer systens. The advisory group
shall work within a facilitated process according to subsection (5) of
this section to review the issues identified in section 7 of this act
and to nmake recommendations and submt reports to the legislature
according to sections 7 and 8 of this act. The permt devel opnent
advi sory group shall:

(a) Review and address the issues specified in section 7 of this
act and any other issues regarding nunicipal separate storm sewer
systens for which the departnent requests advice and assi stance; and

(b) Advise and assist the departnent in drafting a permt or
permts for nunicipal separate storm sewer systens in western
Washi ngton as required by federal regulations inplenenting phase two of
the national pollutant discharge elimnation system permt program
under the federal clean water act (33 U S.C. Sec. 1251 et seq.).

(2) The permt developnent advisory group may include up to
ei ght een nenbers sel ected according to this subsection and any nenbers
el ecting to participate as provided in subsections (3) and (4) of this
section. The permt devel opnent advisory group shall include a
representative fromthe departnment of transportation and fromthe Puget
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Sound action team In addition, the permt devel opnent advisory group
shall include at |east one representative of each of the follow ng
interests, selected by the associations representing those interests:

(a) Counties and cities that have obtained and are operating under
a nuni ci pal separate storm sewer system permt issued under phase one
of the federal national pollutant discharge elimnation system permt
program

(b) Counties and cities that will be required to obtain a munici pal
separate storm sewer system permt issued under phase two of the
federal national pollutant discharge elimnation systempermt program

(c) General contractors;

(d) Ports;

(e) Realtors

(f) Residential contractors;

(g) Business;

(h) Shellfish growers;

(1) Agricultural and tinber organizations; and

(j) Environmental organizations.

(3) The departnent shall invite and encourage nenbers of the
| egislature with interest in storm water nmanagenment to participate in
the permt devel opnent advisory group. Legi sl ative nenbers who do

partici pate shall be reinbursed for travel expenses as provided in RCW
44.04. 120.

(4) The departnent shall invite and encourage representatives of
appropriate federal agencies and representatives of tribes located in
western Washington to participate in the permt devel opnment advisory
group.

(5)(a) No later than ten days after the effective date of this act,
t he agencies and interests identified in subsection (2) of this section
shall submt to the departnment the names of their representatives for
the permt devel opnent advisory group. The departnent shall schedul e
the first nmeeting of the permt devel opnent advi sory group to occur no
|ater than thirty days after the effective date of this act.

(b) At its first neeting the permt devel opnent advisory group
shal |l establish an executive conmttee with a mninum of three and a
maxi mum of five menbers. The executive commttee shall include
representatives of |ocal governnent, business associations, and
envi ronment al organi zations. The executive commttee shall advise and

p. 7 ESHB 1689



©O© 00 N O Ol WDN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

35
36

assist the departnent to develop a request for proposals for a
facilitator to work with and facilitate the advisory group's review of
the issues identified in section 7 of this act and to develop
recommendations and submt reports to the legislature according to

sections 7 and 8 of this act. The executive commttee also shall
review the responses to the request for proposals and select the
facilitator. The departnment and the executive commttee shall work

expeditiously to select a facilitator who can begin working with the
permt devel opnment advisory group by June 1, 2003.

NEW SECTION. Sec. 6. A new section is added to chapter 90.48 RCW
to read as foll ows:

EASTERN WASHI NGTON PERM T DEVELOPMENT. (1) The departnent shal
devel op a nuni ci pal separate storm sewer systempermt or permts that
addresses the issues and needs of nunicipalities operating these
systens in eastern Washington. The departnment shall use the advisory
group it has established in eastern Washi ngton to devel op a storm water
managenent manual to advise and assi st the departnent regarding permts
for municipal separate storm sewer systens to be issued in eastern
Washi ngton. The eastern WAshi ngton advi sory group shall:

(a) Review and address the issues specified in section 7 of this
act as they pertain to eastern Wshington and any other issues
regarding nunicipal separate storm sewer systens for which the
departnment requests advice and assi stance; and

(b) Assist and advise the department in drafting a permt or
permts for nmunicipal separate storm sewer systens in eastern
Washi ngton as required by federal regul ations inplenenting phase two of
the national pollutant discharge elimnation system permt program
under the federal clean water act (33 U S.C. Sec. 1251 et seq.).

(2) The departnent shall invite and encourage representatives of
the departnment of transportation, departnent of fish and wldlife,
busi ness associ ati ons, gener al and residenti al contractors,
envi ronment al or gani zati ons, appropriate federal agenci es, and
representatives of tribes |ocated in eastern Washington to participate
in the permt devel opnent advi sory group.

NEW SECTION. Sec. 7. A new section is added to chapter 90.48 RCW
to read as foll ows:

ESHB 1689 p. 8
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PERM T DEVELOPMENT | SSUES. (1) No later than March 1, 2004, the
permt devel opnent advisory group for western Washi ngton established in
section 5 of this act and the eastern Washi ngton st ormwat er managenent
group identified in section 6 of this act shall review and nake
recommendations to the departnent regardi ng the devel opnment of permts
for municipal separate stormsewer systens. |ssues considered by these
groups shall include the:

(a) Types of discharges being regul ated under these permts;

(b) Areas being regul ated by these pernmts under phases one and two
of the federal national pollutant discharge elimnation system permt
program as they relate to municipal borders;

(c) Issuance of these permts on a watershed basis;

(d) Coordination of permits and permt requirenents for phase one
and phase two of the federal national pollutant discharge elimnation
system permt program

(e) Application of these permits to ground water discharges;

(f) Level of effort required of nunicipalities to satisfy federa
requi renents regarding:

(i) Public education and outreach;

(11) Public participation and public involvenent;

(tit) Illicit discharge detection and elim nation;

(1v) Construction site runoff control;

(v) Postconstruction runoff control;

(vi) Pollution prevention and good housekeeping, including
i npl enentation of applicable total maxinmum daily |oads and program
eval uation and reporting;

(g) Protection for shellfish areas;

(h) The use of land use planning and existing |and use plans and
regul ations as a best nmanagenent practice for storm water nmanagenent
and to protect water quality; and

(1) Potential funding sources for inplenentation of permt
requirenents.

(2) During the devel opnent of permts according to this chapter,
the permt developnent advisory group for western Washington
established in section 5 of this act and the eastern Washington
advi sory group identified in section 6 of this act shall advise and
assi st the departnent to devel op a nenu of best nanagenent practices as

p. 9 ESHB 1689



© 00 N O Ol WDN P

e e S e e e N o e
© 0 ~N O O W DN -, O

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

required under the federal clean water act (33 U S C Sec. 1251 et
seq.). These groups also shall review and provide advice and
assi stance on the draft permts as they are devel oped.

(3) In addition, these groups shall consider the requirenents of
federal and state water pollution control laws and identify whether the
el ements of these permts are required by federal |law, by state |aw, or
by both federal and state |law. These groups shall consider the costs
and benefits associated with each permt elenent not required under
federal | aw and nmake recommendations to the | egislature regarding these
el enent s.

(4) These groups shall coordinate efforts with the transportation
permt efficiency and accountability conmttee established by RCW
47. 06C. 030. These groups also shall build upon the 2000 storm water
advisory commttee report to the |egislature. In addition, these
groups shall determ ne and nmake recommendati ons regardi ng whether the
probabl e benefits of the permts devel oped according to this chapter
are greater than the probable costs in a manner simlar to that
required for adoption of significant |egislative rules according to RCW
34.05.328(1)(c).

NEW SECTION. Sec. 8. A new section is added to chapter 90.48 RCW
to read as foll ows:

REPORTS TO THE LEQ SLATURE. (1) No l|ater than Decenber 1, 2003,
t he departnent shall submit a progress report regarding the work of the
western Washington permt devel opnment advisory group established in
section 5 of this act and the eastern Wshington advisory group
identified in section 6 of this act to the appropriate commttees of
the | egislature.

(2) The departnent shal | subm t a report regarding the
recommendati ons of the western Washington permt devel opnment advisory
group established in section 5 of this act and the eastern WAshi ngton
advisory group identified in section 6 of this act to the appropriate
commttees of the legislature. 1In reporting on these groups' progress,
the departnment shall identify the recommendati ons made by these groups,
list the issues upon which the nenbers of these groups were not able to
reach agreenent, and reflect the coments of all nenbers of these
gr oups. The departnent also shall identify any legislative
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wor k of these groups.

(3) After the permts are developed according to the process
specified in sections 5 and 6 of this act, the departnment shall submt
a final report to the appropriate commttees of the legislature
regarding these permts and the work of the advisory groups. The
departnent also shall identify any legislative recommendations from
t hese groups or fromthe departnent based on the work of these groups.

NEW SECTION. Sec. 9. EXPI RATI ON. Sections 5 through 8 of this
act expire June 30, 2006.

NEW SECTION. Sec. 10. CAPTI ONS. As used in this act, captions
constitute no part of the |aw

NEWSECTION. Sec. 11. SEVERABILITY. [If any provision of this act
or its application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 12. EMERGENCY. This act is necessary for the
i mredi ate preservation of the public peace, health, or safety, or
support of the state governnment and its existing public institutions,
and takes effect imedi ately.

~-- END ---
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