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HOUSE BI LL 1309

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Representatives Holnguist, Condotta, Arnstrong, N xon, Roach,
Kristiansen, Talcott, Bush, Crouse, Willace, Melke, Wods, H nkle,
Schoesl er, Cox, Schindler, Benson, MMihan and Anderson

Read first tinme 01/22/20083. Referred to Conmttee on State
Gover nnent .

AN ACT Relating to ensuring that agency rules do not exceed their
statutory authorization; anending RCW 34.05.570; and adding new
sections to chapter 34.05 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) An agency may not adopt a proposed rule unless the |legislature
has had the opportunity to consider the proposed rule during a regular
session or special legislative session as defined in Article II,
section 12 of the state Constitution. For purposes of this section
the legislature has had the opportunity to consider a proposed rule
after the adjournnment of:

(a) For proposed rules published in the state register on or before
the first day of Novenber in a calendar year, the regular session and
any special |legislative session in the cal endar year after the year in
whi ch the rul e was published; or

(b) For proposed rules published in the state register after the
first day of Novenber in a cal endar year, the regular session and any
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special legislative session in the second cal endar year after the year
in which the rule was publi shed.

(2) An agency seeking to adopt a proposed rule shall submt a copy
of the rule, along with the summary and responses required by RCW
34.05.325(6), to the chief clerk of the house of representatives and
the secretary of the senate no later than the fifteenth day of January
after the convening of the regular session in the calendar year
requi red by subsection (1) of this section.

(3) This section does not apply to:

(a) Enmergency rul es adopted in accordance with RCW 34. 05. 350; and

(b) Rules adopted by the departnent of fish and wldlife
establishing hunting and fishing seasons under RCW 77.12.047 and
77.12. 150.

(4) This section applies only to proposed rules that are published
in the state register after the effective date of this act.

NEW SECTION. Sec. 2. A new section is added to chapter 34.05 RCW
to read as foll ows:

When delegating authority to an agency through |egislation, the
|l egislature, wunless it specifically states otherwise, limts its
del egation of authority to:

(1) The mninmum delegation necessary to admnister t he
| egi sl ation's clear and unanbi guous directives; and

(2) The admnistration of circunstances and behaviors foreseeable
at the time of the legislation' s enactnent.

Sec. 3. RCW 34.05.570 and 1995 c 403 s 802 are each anended to
read as foll ows:

(1) Cenerally. Except to the extent that this chapter or another
statute provides otherw se:

(a) The burden of denonstrating the invalidity of agency action is
on the party asserting invalidity except that the agency bears the
burden of denpnstrating that an agency action was authorized by |aw,

(b) The validity of agency action shall be determ ned i n accordance
with the standards of review provided in this section, as applied to
the agency action at the tinme it was taken;

(c) The court shall make a separate and distinct ruling on each
mat eri al issue on which the court's decision is based; and
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(d) The court shall grant relief only if it determnes that a
person seeking judicial relief has been substantially prejudiced by the
action conpl ai ned of.

(2) Review of rules. (a) Arule my be reviewed by petition for
declaratory judgnent filed pursuant to this subsection or in the
context of any other review proceeding under this section. In an
action challenging the validity of a rule, the agency shall be nmade a
party to the proceeding.

(b) The validity of any rule may be determ ned upon petition for a
decl aratory judgnent addressed to the superior court of ((Fhursten))
any county, when it appears that the rule, or its threatened
application, interferes with or inpairs or imediately threatens to
interfere with or inpair the legal rights or privileges of the
petitioner. The declaratory judgnent order may be entered whether or
not the petitioner has first requested the agency to pass upon the
validity of the rule in question.

(c) In a proceeding involving review of a rule, the court shal
declare the rule invalid only if it finds that: The rule violates
constitutional provisions; the rule exceeds the statutory authority of
the agency; the rule was adopted w thout conpliance with statutory
rul e-maki ng procedures; or the rule is arbitrary and capricious. For
pur poses of this subsection, in determ ning whether a rule exceeds the
agency's statutory authority, the court nust also consider whether the
rule exceeds the limted del egation under section 2 of this act.

(3) Review of agency orders in adjudicative proceedings. The court
shall grant relief from an agency order in an adjudicative proceeding
only if it determ nes that:

(a) The order, or the statute or rule on which the order is based,
isin violation of constitutional provisions onits face or as applied;

(b) The order is outside the statutory authority or jurisdiction of
t he agency conferred by any provision of |aw,

(c) The agency has engaged i n unl awful procedure or deci sion-nmaki ng
process, or has failed to follow a prescri bed procedure;

(d) The agency has erroneously interpreted or applied the | aw,

(e) The order is not supported by evidence that is substantial when
viewed in light of the whole record before the court, which includes
t he agency record for judicial review, supplenented by any additional
evi dence received by the court under this chapter;
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(f) The agency has not decided all issues requiring resolution by
t he agency;

(g) A notion for disqualification under RCW 34.05.425 or 34.12. 050
was nmade and was inproperly denied or, if no notion was made, facts are
shown to support the grant of such a notion that were not known and
were not reasonably discoverable by the challenging party at the
appropriate tine for maki ng such a notion;

(h) The order is inconsistent with a rule of the agency unless the
agency explains the inconsistency by stating facts and reasons to
denonstrate a rational basis for inconsistency; or

(i) The order is arbitrary or capricious.

(4) Review of other agency action.

(a) Al agency action not reviewabl e under subsection (2) or (3) of
this section shall be reviewed under this subsection.

(b) A person whose rights are violated by an agency's failure to
perform a duty that is required by law to be perfornmed may file a
petition for review pursuant to RCW 34.05.514, seeking an order
pursuant to this subsection requiring performance. Wthin twenty days
after service of the petition for review, the agency shall file and
serve an answer to the petition, nmade in the sanme manner as an answer
to a conplaint in a civil action. The court may hear evidence,
pursuant to RCW 34.05.562, on material issues of fact raised by the
petition and answer.

(c) Relief for persons aggrieved by the performance of an agency
action, including the exercise of discretion, or an action under (b) of
this subsection can be granted only if the court determ nes that the
action is:

(1) Unconstitutional;

(11) Qutside the statutory authority of the agency or the authority
conferred by a provision of |aw,

(ti1) Arbitrary or capricious; or

(iv) Taken by persons who were not properly constituted as agency
officials lawfully entitled to take such action.

--- END ---
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