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Brief Description:  Concerning the conditioning of industrial and construction storm water
general discharge permits.

Sponsors:  Senate Committee on Natural Resources, Energy & Water (originally sponsored by
Senators Morton, Doumit, Hewitt, Hargrove, Honeyford, T. Sheldon, Hale, Murray and
Stevens).

Senate Committee on Natural Resources, Energy & Water

Background:  A combination of federal, state, and local laws govern storm water
management in Washington.  The water quality implications of storm water runoff are
addressed in the federal Clean Water Act.  State water pollution control statutes also regulate
water quality aspects of storm water management.

As required under the Clean Water Act, the U.S. Environmental Protection Agency developed
Phase I of the NPDES (National Pollution Discharge Elimination System) Storm Water
Program in 1990.  In addition to large municipal storm water systems, the Phase I program
requires certain categories of industrial activity and construction activity that disturbs more
than five acres to obtain permits.  The Phase II Final Rule extended NPDES permit
requirements to construction activity disturbing between one and five acres.

In addition to NPDES permit responsibilities, the Department of Ecology (DOE) administers a
state program regulating discharges from certain commercial or industrial operations to ground
or to publicly-owned treatment plants.  Washington statute requires all pollution dischargers to
use all known, available, and reasonable treatment methods to prevent and control water
pollution.  Annual permit fees must be established to fully recover but not exceed permit
program expenses, including permit processing, monitoring, compliance, evaluation,
inspection, and overhead costs.

Though a number of legal disputes surrounding these permit requirements have recently been
settled or dismissed, at least three major issues--regarding compliance schedules, mixing
zones and permit modifications--remain under appeal in the courts.

Summary:  In accordance with federal Clean Water Act requirements, DOE is required to
include pollutant specific, water quality-based effluent limitations in construction and
industrial storm water general permits if there is a reasonable potential to cause or contribute
to a state water quality standard excursion.  Both technological and water quality-based
effluent limitations may be expressed in terms that are narrative or numerical, or a
combination of both.  General permits must include specified adaptive management
mechanisms.
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A preference for the use of narrative effluent limitations is established and conditioned to
require compliance with water quality standards.  General storm water permittees are given a
presumption of compliance with water quality standards if they meet all permit conditions and
fully implement all applicable and appropriate on-site pollution control best management
practices (BMPs) as contained in, or demonstrably equivalent to practices contained in, DOE
approved technical manuals.  Demonstrated site specific discharge violations remove the
presumption of compliance.

Numeric limits apply when specified effluent discharges are subject to certain industry-
specific limitations, to limitations based on a completed total maximum daily load analysis (or
other pollution control measure), or to limitations based on a DOE determination that a
reasonable potential to cause or contribute to a violation of water quality standards exists and
nonnumeric BMPs will not be effective in achieving state water quality standards.  For
existing discharges to 303(d) impaired waters, DOE must provide a report to the Legislature
(by September 2008) specifying how the department will implement general industrial storm
water permit modifications (that must be made by May of 2009) to require permittee
compliance with numeric effluent limitations.

DOE must conduct compliance, assistance, inspections and sampling, without notice
whenever practicable.  DOE may provide notice that a permittee's discharge causes or has the
reasonable potential to cause or contribute to a water quality standard violation.  A permittee
issued such notice must take, and document, all actions necessary to ensure that future
discharges do not cause or contribute to such a violation.  DOE may terminate coverage under a
general permit and issue an alternative permit when violations recur or remain.  Compliance
does not preclude enforcement under the federal Clean Water Act for the underlying
violation.

Follow-up inspections are to be conducted based on specified criteria, priorities, and
timelines. The department is directed to take additional actions necessary to ensure
compliance with state and federal water quality requirements, though this is not to be
construed to limit the department's enforcement discretion.  DOE must report to the
Legislature on the effectiveness of permit monitoring.

Storm water pollution prevention plan development and implementation must be monitored,
and a provision for storm water monitoring plans is added.  DOE must report to the
Legislature on the effectiveness of permit monitoring.

DOE may only authorize mixing zones that comply with applicable laws and regulations.
Receiving water sampling may only be a permit requirement if it can be conducted without
endangering the health and safety of permittee employees.

In accordance with the Administrative Procedure Act, and after taking specified factors into
account, DOE is authorized to establish general industrial and construction storm water permit
fees to fund specified activities required by statute.  DOE must issue a detailed biennial
accounting related to such permit fees.  The act expires January 1, 2015.  The act is null and
void without funding.

Votes on Final Passage:

Senate 33 13
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House 95 1 (House amended)
Senate 49 0 (Senate concurred)

Effective:  June 10, 2004
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