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1928-S. E AMS HEA S2860. 2

ESHB 1928 - S COW AMD
By Commttee on Health & Long-Term Care

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW SECTION. Sec. 1. The legislature finds that it is in the
best interest of the people of the state of Washington to contain the
significantly increasing costs of numlpractice insurance for |icensed
health care professionals and institutions and to ensure the continued
avai lability and affordability of health care services in this state by
enacting further reforns to the health care tort liability system

The legislature finds that, notwithstanding the tort reform
measures it has enacted in the past, the ambunts being paid out in
judgnents and settlenents have continued to increase inordinately, and
that as a result there have been dramatic increases in the cost of
heal th care professional liability insurance coverage. The |legislature
further finds that the upward pressures on already high nal practice
insurance premuns threaten the public health by discouraging
physi cians and other health care professionals from initiating or
continuing their practice in this state.

The legislature further finds that the state of California, largely
as aresult of its enactnent of the "nedical injury conpensation reform
act" in 1975, has been able to successfully stabilize the health care
professional liability insurance market, maintain access to affordable
quality health care services, and avert the kind of crisis now facing
t he residents of Washi ngton.

The legislature finds that such reforns are rationally related to
the legitinmate goals of reducing the costs associated with the health
care tort liability system while ensuring adequate and appropriate
conpensation for persons injured as a result of health care, ensuring
the continued availability and affordability of health care services in
this state, preventing the curtailnment of health care services in this
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state, stabilizing insurance and health care costs, preventing stale
health care liability clains, and protecting and preserving the public
health, safety, and welfare as a whol e.

Sec. 2. RCW4.56.250 and 1986 ¢ 305 s 301 are each anended to read
as follows:

(1) As used in this section, the follow ng terns have the neani ngs
i ndi cated unless the context clearly requires otherw se.

(a) "Econom c damages" neans objectively verifiable nonetary
| osses, including nedical expenses, |loss of earnings, burial costs
| oss of wuse of property, cost of replacenent or repair, cost of
obt ai ni ng substitute donestic services, |oss of enploynent, and | oss of
busi ness or enpl oynent opportunities.

(b) "Noneconom ¢ damages" neans subjective, nonnonetary | osses,
including((s)) but not limted to pain, suffering, inconvenience,
mental angui sh, disability or disfigurenment incurred by the injured
party, loss of ability to enjoy life, enotional distress, |oss of
soci ety and conpani onshi p, | oss of consortium injury to reputation and
hum liation, ((and)) destruction of the parent-child relationship, and
ot her nonpecuni ary damages of any type.

(c) "Bodily injury" neans physical injury, sickness, or disease,
i ncl udi ng deat h.

(d) "Average annual wage" neans the average annual wage in the
state of WAshington as determ ned under RCW 50. 04. 355.

(2) I'n no action seeking damages for personal injury or death may
a claimant recover a judgnent for noneconom ¢ damages exceeding an
anount determ ned by multiplying 0.43 by the average annual wage and by
the Iife expectancy of the person incurring noneconom ¢ danages, as the
life expectancy is determned by the |ife expectancy tables adopted by
the insurance comm ssioner. For purposes of determ ning the maxi mum
anount al |l owabl e for noneconom ¢ danmages, a claimant's |ife expectancy
shall not be less than fifteen years. The limtation contained in this
subsection applies to all clains for noneconom c damages nade by a
cl ai mtant who incurred bodily injury. Clainms for loss of consortium
| oss of society and conpanionship, destruction of the parent-child
relationship, and all other derivative clains asserted by persons who
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did not sustain bodily injury are to be included within the limtation
on clainms for noneconom ¢ damages arising fromthe same bodily injury.

(3) If acaseis triedto a jury, the jury shall not be inforned of
the limtation contained in subsection (2) of this section.

NEW SECTION. Sec. 3. A new section is added to chapter 4.56 RCW
to read as foll ows:

(1) In an action or arbitration for damages for injury or death
occurring as a result of health care, or arranging for the provision of
health care, brought wunder chapter 7.70 RCW the total anount of
noneconom ¢ damages may not exceed three hundred fifty thousand
dol | ars.

(2) The Iimtation on noneconom c damages contained in subsection
(1) of this section includes all noneconom c damages clained by or on
behalf of the person whose injury or death occurred as a result of
health care, or arranging for the provision of health care, as well as
all clainms for loss of consortium |oss of society and conpani onshi p,
destruction of the parent-child relationship, and other derivative
clainms asserted by or on behalf of others arising fromthe sane injury
or death. If the jury's assessnent of noneconom ¢ damages exceeds the
[imtation contained in subsection (1) of this section, nothing in RCW
4.44.450 precludes the court fromentering a judgnent that limts the
total anmount of noneconomc damages to those limts provided in
subsection (1) of this section.

Sec. 4. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

(1) Any civil action for damages for injury or death occurring as
a result of health care which is provided after June 25, 1976, agai nst:

(()) (a) A person licensed by this state to provide health care

or related services, including, but not limted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st,

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;
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((2)) (b) An enployee or agent of a person described in (a) of
this subsection ((H—efthisseetioen)), acting in the course and scope
of his or her enploynent, including, in the event such enployee or
agent is deceased, his or her estate or personal representative; or

((3))) (c) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in (a) of this
subsection ((H—eftthis—seetion)), including, but not limted to, a
hospital, clinic, health maintenance organization, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including, in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative;
based upon all eged professional negligence shall be commenced within
three years of the act or om ssion alleged to have caused the injury or
condition, or one year of the tinme the patient or his or her
representative or custodial parent or guardian di scovered or reasonably
shoul d have di scovered that the injury or condition was caused by said
act or om ssion, whichever period ((exptres—tater—execept—that—+nhno

wirder—the—age—ob—etghteen—years)) occurs first.
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(2) In no event may an action be commenced nore than three years
after the act or omssion alleged to have caused the injury or
condition except:

(a) Upon proof of fraud, intentional concealnent, or the presence
of a foreign body not intended to have a therapeutic or diagnostic
purpose or effect, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative or custodial parent or guardian has actual know edge of
the act of fraud or concealnent or of the presence of the foreign body
in which to commence a civil action for danages.

(b) In the case of a mnor, for any period during mnority, but
only for such period during mnority in which the mnor's custodial
parent or quardian and the defendant or the defendant's insurer have
commtted fraud or collusion in the failure to bring an action on
behal f of the m nor.

(c) In the case of a mnor under the full age of six years, in
whi ch case the action on behalf of the mnor nust be comenced within
three years or prior to the mnor's eighth birthday, whichever provides
a | onger period.

(3) Any action not commenced in accordance with this section is
barr ed.

(4) For purposes of this section, the tolling provisions of RCW
4.16.190 do not apply.

(5 This section does not apply to a civil action based on
i ntentional conduct brought against those individuals or entities
specified in this section by a person for recovery of danmages for
injury occurring as a result of childhood sexual abuse as defined in
RCW 4. 16. 340(5) .

NEW SECTION. Sec. 5. A new section is added to chapter 4.56 RCW
to read as foll ows:

In the event that the Washi ngton state suprene court or other court
of conpetent jurisdiction rules or affirns that section 3 of this act
is unconstitutional, then the prescribed cap on nonecononm c damages
takes effect upon the ratification of a state constitutional anendnent
that enpowers the legislature to place limts on the anount of
noneconom ¢ damages recoverable in any or all civil causes of action.
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Sec. 6. RCW4.96.010 and 2001 ¢ 119 s 1 are each anended to read
as follows:

(1) Al | ocal governnental entities, whether acting in a
governnmental or proprietary capacity, shall be liable for danmnages
arising out of their tortious conduct, or the tortious conduct of their
past or present officers, enployees, or volunteers while performng or
in good faith purporting to performtheir official duties, to the sane
extent as if they were a private person or corporation, subject to the
[imtations provided in subsection (2) of this section. Filing a claim
for damages wthin the tine allowed by law shall be a condition
precedent to the comencenent of any action claimng danages. The | aws
speci fying the content for such clains shall be liberally construed so
t hat substantial conpliance therewith will be deenmed satisfactory.

(2)(@) In an action or arbitration for damages for injury or death
occurring as a result of health care brought against a rural public
hospital district or its officers, enployees, volunteers, or nenbers of
its nedical staff, brought under chapter 7.70 RCW the total anpunt of
econom ¢ _and noneconom ¢ _danmages nmay not exceed five hundred thousand
dol l ars.

(b) The limtation on econonm ¢ and nonecononi ¢ damages contained in
(a) of this subsection includes all damages clained by or on behalf of
the person whose injury or death occurred as a result of health care or
arranging for the provision of health care, as well as all clains for
| oss of consortium |oss of society and conpani onship, destruction of
the parent-child relationship, and other derivative clains asserted by
or on behalf of others arising fromthe sane injury or death. If the
jury's assessnent of damages exceeds the limtation contained in (a) of

this subsection, nothing in RCW 4.44.450 precludes the court from
entering a judgnent that |limts the total anount of danmages to those
provided in (a) of this subsection.

(c) Notwithstanding the limtation on damages contained in (a) of
this subsection, the board of conm ssioners of a rural public hospital
district nmay elect in its sole and absolute discretion to purchase
i nsurance coverage and settle or pay clains in anbunts in excess of the
limt specified in (a) of this subsection. Nei t her the purchase of
i nsurance nor the settlenent or paynent of clains in anbunts in excess
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of the limt specified in (a) of this subsection shall be deened to be
a waiver of the defense of sovereign inmunity.

(d) The liability of rural public hospital districts, officers,
enpl oyees, volunteers, or nenbers of its nedical staff is several only
and is not joint.

(3) Unless the context clearly requires otherw se, for the purposes
of this chapter((+)):

(a) "Local governnental entity" means a county, city, town, speci al
district, nmunicipal corporation as defined in RCW 39.50.010, quasi-
muni ci pal corporation, or public hospital; and

(b) "Rural public hospital district" neans a public hospital
district authorized under chapter 70.44 RCNwhose geographi c boundari es
do not include a city with a population greater than thirty thousand.

((3))) (4) For the purposes of this chapter, "volunteer" 1is
defined according to RCW51. 12. 035.

NEW SECTION. Sec. 7. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1)(a) In an action or arbitration for damages for injury or death
occurring as a result of health care brought against a rural hospital
or its officers, enployees, volunteers, or nenbers of its nedical
staff, brought under this chapter, the total anmount of economc and
noneconom ¢ damages may not exceed five hundred thousand doll ars.

(b) The i mtation on econom ¢ and noneconom ¢ damages contai ned in
(a) of this subsection includes all damages clainmed by or on behal f of
t he person whose injury or death occurred as a result of health care or
arranging for the provision of health care, as well as all clains for
| oss of consortium |oss of society and conpani onship, destruction of
the parent-child relationship, and other derivative clains asserted by
or on behalf of others arising fromthe sane injury or death. |If the
jury's assessnent of damages exceeds the limtation contained in (a) of
this subsection, nothing in RCW 4.44.450 precludes the court from
entering a judgnent that limts the total amount of damages to those
provided in (a) of this subsection.

(c) Notwithstanding the limtation on damages contained in (a) of
this subsection, a rural hospital nay purchase insurance coverage and
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settle or pay clains in anounts in excess of the limt specified in (a)
of this subsection.

(d) The liability of rural hospitals, officers, enployees,
vol unteers, or nenbers of its nedical staff is several only and not
j oi nt.

(2) For the purposes of this section, "rural hospital” neans a
hospital |icensed under chapter 70.41 RCWin a city or towmm with a

popul ation of less than fifteen thousand.

Sec. 8. RCW4.22.070 and 1993 c 496 s 1 are each anended to read
as follows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the clainmant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
defendants, entities released by the claimant, entities with any other
i ndi vi dual defense against the claimant, and entities immune from
l[iability to the claimant, but shall not include those entities immune
fromliability to the claimant under Title 51 RCW Judgnent shall be
entered agai nst each defendant except those who have been rel eased by
the claimant or are immune from liability to the claimant or have
prevail ed on any other individual defense against the claimant in an
anount which represents that party's proportionate share of the
claimant's total damages. The liability of each defendant shall be
several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynent of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.

(b)(i) Except as provided in (b)(ii) of this subsection, if the
trier of fact determnes that the claimant or party suffering bodily
injury or incurring property damages was not at fault, the defendants
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agai nst whom judgnent is entered shall be jointly and severally liable
for the sum of their proportionate shares of the ((elatmants
Felatmant-s})) claimant's total damages.

(ii) Subsection (b)(i) of this subsection does not apply to health
care providers as defined in ROW 7.70.020, in all cases governed by
chapter 7.70 RCWwi th respect to judgnents for nonecononi ¢ danmages. In
all cases governed by chapter 7.70 RCW the liability of health care
provi ders for noneconom c danmages is several only. For the purposes of
this section, "noneconom c danmages"” has the neaning given in RCW
4.56. 250.

(2) If a defendant is jointly and severally |iable under one of the
exceptions listed in subsections (1)(a) or (1)(b) of this section, such
defendant's rights to contribution against another jointly and
severally liable defendant, and the effect of settlenment by either such
defendant, shall be determ ned under RCW 4.22.040, 4.22.050, and
4. 22.060.

(3)(a) Nothing in this section affects any cause of action relating
to hazardous wastes or substances or solid waste di sposal sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or nmarketing of a fungible product in a

generic form which contains no clearly identifiable shape, color, or
mar ki ng.

NEW SECTION. Sec. 9. It is the intent of the |egislature that
health care providers should remain personally liable for their own

negligent or wongful acts or omssions in connection with the
provision of health care services and that hospitals should remain
liable for their own negligent or wongful acts or omssions in
connection with the provision of health care services, but that their
vicarious liability for the negligent or wongful acts or om ssions of
others should be curtail ed. Consequently, it is the intent of the
| egislature that the holding in Adanski v. Tacoma CGeneral Hospital, 20
Wh. App. 98, 579 P.2d 970 (1978), that hospitals may be held Iiable for
a physician's acts or om ssions under so-called "apparent agency" or
"ostensi bl e agency"” theories be abrogated, so that, in the future
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hospitals may not be held liable for the act or om ssion of a health
care provider granted hospital privileges unless the health care
provider is an actual agent or enployee of the hospital. However, it
is further the intent of the legislature that Pedroza v. Bryant, 101
Wh. 2d 226, 677 P.2d 166 (1984), and its holding that hospitals owe an
i ndependent duty to their patients to exercise reasonable care in
granting and renewing credentials and practice privileges to a health

care provider, continue to be foll owed. It is further the intent of
the legislature that, notwi thstanding any generally applicable
principle of vicarious liability to the contrary, individual health
care professionals will not be liable for the negligent or wongful

acts of others, except those who were acting under their direct
supervi sion and control.

NEW SECTION. Sec. 10. A public or private hospital shall be
liable for an act or omssion of a health care provider granted
privileges to provide health care at the hospital only if the health
care provider is an actual agent or enployee of the hospital and the
act or om ssion of the health care provider occurred while the health
care provider was acting within the course and scope of the health care
provi der's agency or enploynent with the hospital.

NEW SECTION. Sec. 11. A person who is a health care provider
under RCW 7.70.020 (1) or (2) shall not be personally liable for any
act or omssion of any other health care provider who was not the
person's actual agent or enployee or who was not acting under the
person's direct supervision and control at the tinme of the act or
om ssi on. A health care provider shall remain personally liable for
the health care provider's own negligent or wongful acts or om ssions
in connection with the provision of health care services.

NEW SECTION. Sec. 12. Sections 10 and 11 of this act are each
added to chapter 7.70 RCW

NEW SECTI ON. Sec. 13. Unless otherwi se provided in this act, this
act applies to all causes of action filed on or after the effective
date of this section
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NEW SECTION. Sec. 14. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.”

ESHB 1928 - S COW AMD
By Commttee on Health & Long-Term Care

On page 1, line 2 of the title, after "RCW" strike the renmai nder
of the title and insert "amendi ng RCW4. 56. 250, 4.16.350, 4.96.010, and
4.22.070; adding new sections to chapter 4.56 RCW addi ng new sections
to chapter 7.70 RCW and creating new sections."
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