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5279. E AMH ERI C H2559. 2

ESB 5279 - H AMD 327
By Representative Ericksen

FAI LED 03/ 28/ 2003

Strike everything after the enacting clause and insert the
fol | ow ng:

"Sec. 1. RCW47.01.290 and 1994 c 258 s 3 are each anended to read
as follows:

The | egi slature recogni zes t hat envi r onnent al review of
transportation projects is a continuous process that should begin at
the earliest stages of planning and continue through final project

construction. ( { Barby—and—extenstve—nvoelbvenent—eol—the—relevant
. | | horiti . Ctieal i I g
anif I . I Ll I I . o I
engineering—)) Streamining the permt approval process is essentia
for reducing project delays and for naking the nost efficient use of
every transportation dollar. It is the expectation of the |egislature
that if a conprehensive environnental approach is integrated throughout
various transportation processes, onerous, duplicative, and tinme-
consum ng permt processes wll be mnimzed. To this end, the
legislature directs that substantive standards and best managenent
practices governing the construction of transportation projects be
jointly agreed upon by both the departnment and WAshington's natura
resource agencies. After these substantive standards have been agreed
upon, the leqgislature finds that the greatest efficiency and
effectiveness in both protecting our environnental resources and in
constructing the transportation infrastructure required to serve
Washington's growi ng population will conme from the inplenentation of
these standards by the departnent itself, with appropriate oversight,
as defined in this act, by both natural resource agencies and |oca
government s.

NEW SECTI ON. Sec. 2. DEFI NI TI ONS. The definitions in this




© 00 N O Ol WDN P

NNNNNNRRRPRRRRRRR R
g A W NP O O 0o ~NO U A WDNPFL O

26
27
28
29
30
31
32
33
34
35
36

section apply throughout this chapter unless the context <clearly
requires otherw se.

(1) "Best available information" means the existing sources of
data, including imting factors anal yses required under chapter 77.85
RCW that <can be wused to make infornmed decisions regarding
environnental conditions within a watershed.

(2) "Best nmanagenent practices" nmeans currently available and
general |y accepted techni ques, including newtechnol ogi es or strategies
that seek to reduce the negative inpacts of transportation facilities,
projects, and services on conmunities and the environnment.

(3) "Commttee" neans the transportation permt efficiency and
accountability commttee created in section 3 of this act.

(4) "Least-cost planning” neans the wuse of best available
information wthin a watershed basin applied to transportation deci sion
making in the planning, permtting, and mtigation phases of a project.

(5 "Programmatic permt" neans a regulatory instrunent that
outlines permt conditions and obligations for a variety of simlar
project activities spanning a watershed ecosystem or geographically
defined boundary, that once entered into by parties, delineates an
applicant's proposed actions over a specific period of tine, that may
be conducted w thout the necessity of obtaining individual permts for
the types of projects identified.

(6) "Transportation project of statew de significance" neans a
project or conbination of projects that crosses two or nore city or
county jurisdictional boundari es.

NEW SECTI ON. Sec. 3. TRANSPORTATION PERM T EFFICI ENCY AND

ACCOUNTABI LI TY  COW TTEE- - CREATED. The transportation permt
efficiency and accountability commttee is created.
(1) The committee will consist of nine voting nenbers, including

two nenbers fromthe house of representatives, one each sel ected by the
speaker and the mnority |eader of the house; two nenbers of the
senate, one each selected by the senate najority | eader and the senate
mnority | eader; one nenber designated by the secretary of
transportation; one nenber designated by the director of fish and
wildlife; one nmenber designated by the director of ecol ogy; one nenber
designated by the Association of Wshington Cties, and one nenber
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designated by the Wshington State Association of Counties. The
commttee shall elect a chair fromthe four legislators appointed to
the commttee.

(2) Representatives of additional organizations or groups
including but not limted to the follow ng organi zati ons and groups,
may be invited by the commttee to appear before the commttee and
advi se and provide input to the commttee: The state comm ssioner of
public |l ands; the Northwest Indian Fisheries Comm ssion; the Colunbia
River Intertribal Fisheries Conmmssion; the Consulting Engineers
Counci | of Washington; the Associated General Contractors of
Washi ngt on; the Washington Construction Industry Council; t he
Associ ation of Washi ngton Business; the Building Industry Association
of WAshi ngton; any statew de environnental organization; the state fish
and wldlife comm ssion; the federal Environnental Protection Agency;
the National Marine Fisheries Service; the Federal H ghway
Adm nistration; and the United States Fish and Wldlife Service.

(3) The commttee nay create technical subcommttees to assist with
drafting of and advi ce on decisions to adopt the standards described in
section 4(1)(a) of this act. In order to use the broadest range of
expertise available in witing the substantive standards, the commttee
may appoi nt any individual or any representative fromany organization
or agency as nonvoting nenbers of these technical subcommttees to
assi st in devel opi ng standards governing specific topics.

(4) Legislative nenbers of the commttee will be reinbursed for
travel expenses as provided in RCW44.04.120.

(5) The departnent of transportation office of environnental
affairs shall provide admnistrative and clerical assistance to the
comm ttee.

NEW SECTION.  Sec. 4. COW TTEE- - RESPONSI BI LI Tl ES. (D) By
Decenber 31, 2003, the commttee shall

(a) Develop concise environnental standards and best managenent
practices for transportation projects that can be applied wth
certainty, consistency, and assurance of swift permt action, while
taking into account the varying clinmate, geonorphol ogi c, and hydrol ogi c
conditions throughout the state. The standards and best managenent
practices mnust conform to all current relevant federal and state
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environnmental regul ations, and nust be sufficient to protect critical
areas as defined in chapter 36. 70A RCW Actions to achieve this goal
nmust include identification and devel opnment of standards to govern both
programmatic permts and individual project permts. Actions to
achieve this goal may include the adoption of existing environnenta
standards, such as existing storm water manuals or other existing
sources of standards and best nmanagenent practices, if the commttee
decides that these existing resources neet or constitute state or
federal environnental standards. These existing resources nmay be
incorporated by reference into the standards developed by the
commttee. Nothing in this chapter may be interpreted as providing the
commttee any authority to engage in rule making other than for the
purpose of drafting or adopting the standards specified in this
subsecti on. Nothing in this chapter may be interpreted as expandi ng
the rule-making authority of any state agency or as providing rule-
making authority for any state agency, including those agencies
participating on the commttee;

(b) Create a streanlined consultation process for transportation
projects for section 404 federal C ean Water Act and section 10 permts
i ssued by the United States Arny Corps of Engi neers;

(c) Develop a |least-cost nethodol ogy for analyzing environnenta
i npacts and applying conpensatory mtigation consistent wth a
wat er shed- based approach before final design;

(d) Assess nodels to collate and access watershed data to support
early agency involvenent in transportation planning and reviews under
the federal Environmental Protection Act and the State Environnenta
Protection Act;

(e) Devel op procedures to use existing best avail able information
from a variety of sources including, but not limted to, watershed
pl anning efforts, lead entities, regional fisheries enhancenent groups,
the salnon and steel head inventory assessnent project (SSIAHP), and
ot her recogni zed entities as deened appropriate by the commttee, in
order to determine potential mtigation site requirenents for project
actions within a watershed. Priority consideration should be given to
the use of the state's alternative mtigation strategy to best link
transportation mtigation needs with |ocal watershed and lead entity
project lists;
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(f) Ensure that the departnent seeks federal delegation authorities
to the state where appropriate to streamline permt processes

i ncl udi ng: Del egation of section 404 permt authority under the
federal Clean Water Act; nonfederal |ead agency status under the
f eder al Endangered Species Act; section 106 cultural resource

designation under the National Hi storic Preservation Act; and other
appropriate authority that when delegated should result in permt
streanl i ni ng.

(2) Upon conpletion of the drafting and adoption of the standards
referred to in subsection (1)(a) of this section, the commttee shal

suspend its operation wuntil it 1is reconvened to anend existing
standards or draft or adopt additional standards as provi ded by section
9(4) of this act, or until it is required to draft a renediation plan

as provided by section 9(3) of this act.

NEWSECTION. Sec. 5. (1) Upon conpletion of the standard drafting
or adoption process specified in section 4(1)(a) of this act, the
departnent of ecology and the departnent of fish and wildlife shal
del egate, to the maximum extent consistent with federal I|aw, al
environmental permtting authority currently exercised by these
agencies, including, but not limted to, chapters 90.48, 90.58, and
77.55 RCW The departnent of ecology and the departnent of fish and
wildlife shall delegate authority by certifying the departnment to self-
permt with regard to all state environnental permts currently issued,
approved, or consulted upon by the departnent of ecology and the
departnent of fish and wildlife.

(2) As part of the departnent's self-permtting process, the
departnent shall, before issuing the final permt for a transportation
project of statew de significance, send a draft copy of the permt to
both the departnent of ecology and the departnent of fish and wildlife
for review and conmment. The departnents of ecology and fish and
wildlife shall limt their comments to whether the departnent has
conplied with the substantive standards and best nmanagenent practices
devel oped under section 4(1)(a) of this act. The departnents of
ecology and fish and wildlife have thirty days to revi ew and coment on
the draft permt.
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(3) Upon conpletion of the drafting or adoption process specified
in section 4(1)(a) of this act, the departnent shall review the
departnment's construction project list to determ ne which projects can
be included in programmatic or general permts under the standards
adopt ed under section 4(1)(a) of this act. The departnent shall issue
seventy percent of delegated permts through use of the programmatic
and general permts consistent wth the standards.

NEW SECTION. Sec. 6. (1) Upon the certification provided for by
section 5 of this act or recertification provided for by section 9 of
this act, the departnent is exenpt fromobtaining any permt issued by
a county, city, or town, regarding a transportation project of
statewi de significance, including, but not limted to, any permt
i ssued under chapter 90.58 RCW any permt related to regulation of
critical areas under chapter 36.70A RCW and any permt required for
filling, grading, building, or construction, or any other permt
required for a transportation project of statew de significance, that
would otherwi se be issued under a local ordinance neeting the
definition of a devel opnent regulation under chapter 35.63, 35A 63,
36. 70, 36.70A, or 36.70B RCW

(2) For transportation projects of statewi de significance, the
departnent shall serve as the lead entity for all reviewrequired under
the State Environnmental Protection Act (SEPA), chapter 43.21C RCW
Nothing in this section may be construed as limting the ability of
| ocal governnents to participate in the SEPA process as provided for in
chapter 43.21C RCW

(3) In addition to |ocal government participation in the SEPA
process and as part of the self-permtting process set forth in this
chapter, the departnent shall, before issuing the final permt for a
transportation project of statew de significance, send a draft copy of
the permt to each |ocal government in whose jurisdiction the project
is being constructed for review and comrent. Each | ocal governnent
will have thirty days to review and coment on the draft permt.

NEWSECTION. Sec. 7. The departnent of ecol ogy and the depart nent
of fish and wildlife may conduct inspections of projects performed by
t he departnment of transportation where the departnent of transportation
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has issued permts under authority delegated by the departnent of
ecol ogy or the departnent of fish and wildlife. If an inspector from
the departnment of ecology or the departnment of fish and wldlife
di scovers an exanple of substantial nonconpliance wth the standards
devel oped under section 4 of this act, the inspector shall docunent
that exanple and issue a detailed report of that exanple, which shal
be transmtted to the departnent of transportation. The departnent of
transportation may issue a formal response to the report addressing
whether it believes that the departnment or its contractors failed to
substantially conply with the standards devel oped under section 4 of
this act.

NEWSECTION. Sec. 8 Every two years the departnment shall send to
the l|egislature, the governor, the departnent of ecology, and the
departnment of fish and wildlife a report detailing its self-permtting
activities over the previous two years. The report nust include a
detailed description of all permts issued during the previous two
years and nust include detailed analysis of all instances of
nonconpliance with the standards devel oped under section 4(1)(a) of
this act, as well as all neasures taken to prevent any future
nonconpl i ance.

NEWSECTION. Sec. 9. (1) Every four years, the departnent of fish
and wildlife and the departnent of ecology shall jointly conduct a
review of the departnent's self-permtting practices. The departnent
of ecology and the departnent of fish and wildlife shall submt a
report on the performance of the departnent to the |egislature and the
governor. The report nust include a recommendation as to whether the
departnment should be decertified fromself-permtting. The departnent
of ecology and the departnent of fish and wildlife may recomend t hat
the departnment be decertified from self-permtting only if they find
that the departnent has engaged in repeated substantial nonconpliance
with the substantive standards devel oped and adopted under section
4(1)(a) of this act. The departnent of ecology and the departnent of
fish and wldlife shall specifically identify all instances of
substantial nonconpliance, and shall additionally identify neasures
that could be inplenented to prevent the substantial nonconpliance in
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the future. For purposes of this section, "repeated substanti al
nonconpl i ance" neans repeated failure to neet the substantive standards
and best nmanagenent practices devel oped and adopted under section
4(1)(a) of this act that causes nore than de mnims actual harmto
fish and wildlife or their associ ated habitat.

(2) Upon a joint finding by the departnent of ecology and the
departnment of fish and wldlife that the departnment has engaged in
repeated substantial nonconpliance with the substantive standards
devel oped under section 4(1)(a) of this act, the governor may decertify
the departnent fromself-permtting. The notice of decertification by
the governor to the departnent nust include witten findings that
support the basis for decertification. Upon decertification, all
del egation of permtting authority fromthe departnents of ecol ogy and
fish and wildlife, and the departnent's exenption fromthe requirenents
to obtain local permts as provided for in section 6(1) of this act, is
suspended until the commttee has devel oped and inposed a renediation
pl an as governed by subsection (3) of this section.

(3) Upon decertification of the departnent by the governor under
subsection (2) of this section, the comnmttee shall neet and devel op a
remedi ation plan to identify and correct departnment procedures that
were responsible for, or contributed to, the departnment's substanti al
nonconpl i ance wth the standards. The departnent shall inplenent the
remedi ati on pl an devel oped by the commttee. Upon full inplenentation
of the renediation plan, the departnent of ecology and the departnent
of fish and wildlife shall recertify the departnent to self-permt.

(4) Following the four-year review specified in subsection (1) of
this section, the departnent of ecology, the departnment of fish and
wldlife, or the departnent of transportation may reconvene the
commttee and propose anendnents or additions to the substantive
st andards adopted under section 4(1)(a) of this act. The commttee
shall use the sane process for anending standards or adopting
additional standards as were used to draft or adopt the initial
standards as specified in section 4 of this act.

NEW SECTI ON.  Sec. 10. DEPARTMENT ORGANI ZATI ON AND ADM NI STRATI VE
ACTI ONS. The legislature finds that an essential conponent of
del egated federal or state permtting authority to the departnent is
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the ability of the departnent to denonstrate the capacity to neet

environmental responsibilities. Therefore, the legislature directs
t hat :

(1) Environnmental staff wthin the departnent shall |ead the
devel opment of all environnental docunentation associated wth

departnent projects and permt activities in accordance with the
departnent's nmanagi ng project delivery tools.

(2) Certified environnental staff or certified consultants shall be
given the responsibility to draft environmental permts for the
depart nent.

(3) The departnent shall conduct special prebid neetings for
projects that are environnental ly conplex. [In addition, the departnent
shall review environnmental considerations related to these projects
during the preconstruction neeting held with the contractor who is
awar ded t he bid.

(4) Environmental staff at the departnent shall conduct field
i nspections to ensure that project activities are performed under
permt conditions. These inspectors may issue stop work orders when
conpliance with permt standards are not being net. For this portion
of their job duties, the inspectors are accountable to the director of
the office of environnental services of the departnent.

(5) Failure to conply with a stop work order may result in civi
penalties being assessed against the departnment and individuals
involved. WIIful violation by an agency or individual of a stop work

notice issued by the departnent is subject to civil penalties.
Continued failure to conply or willful violations by the departnent may
result I n | oss of perm t witing and program managenent

responsibilities.

NEW SECTION. Sec. 11. TRAINING AND COVPLI ANCE. The legislature
expects the departnment to continue its efforts to inprove training and
conpliance. The departnent shall:

(1) Provide training in environmental procedures and permt
requi renents for those responsible for project delivery activities;

(2) Provide resource agency-approved certification training for
permt witers and environnental inspectors;
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(3) Require wetland mtigation sites to be designed by biologists
or landscape architects certified by the departnent of ecology's
wet |l and program Environnmental mtigation site inprovenents nust have
oversi ght conducted by environnental staff;

(4) Develop an environnmental conpliance data system to track al
permt conditions; and

(5) Keep detailed records of all nonconpliance activities.

NEW SECTION. Sec. 12. A new section is added to chapter 77.55 RCW
to read as foll ows:

Where the departnent of fish and wildlife has del egated hydraulic
project permt approval authority contained in this chapter to the
departnment of transportation under chapter 47.--- RCW (sections 2
through 11 of this act), the departnent of transportation wll be
substituted for the departnent of fish and wildlife in an appeal of the
approval of a permt concerning a hydraulic project that is a
transportation project of statew de significance as defined in section
2 of this act. The appeal process for the permts issued by the
departnment of transportation wunder authority delegated by the
departnment of fish and wildlife will operate in the sane manner as for
permts granted by the departnent of fish and wldlife under this
chapter.

NEW SECTION. Sec. 13. Captions used in this act are not part of
t he | aw

NEW SECTION. Sec. 14. Sections 2 through 11 of this act
constitute a new chapter in Title 47 RCW"

Correct the title.

EFFECT: TPEAC is created but nonvoting nmenbers on former TPEAC
are no longer nenbers but nmay be invited. The Departnent of
Transportation O fice of Environnmental Affairs provides adm nistrative
support for the TPEAC

By Decenber 31, 2003, the TPEAC is to:

10



Devel op conci se environnental standards and BMP for transportation
proj ects.

Create a streamined consultation process for projects for Section
404 of the Federal Cean Water Act and section 10 permts issued by the
Cor ps of Engi neers;

Devel op a | east-cost nethodol ogy for analyzing inpacts and apply
wat er shed based mtigation before final project design;

Assess nodels to support early DOT involvenent in watershed
pl anni ng and revi ews under NEPA and SEPA

Devel op procedures to use best available information to determ ne
wat ershed mtigation sites; and

Ensure that the DOI' seeks federal delegation authority to
streanline permt processes.

The DOT may self-permt, to the extent permtted by federal |aw,
all DOE and DFW As the TPEAC adopts standards, the DOE and the DFW
are to delegate to the maxi numextent of federal |law, all environnental
permtting authority that they exercise by certifying the DOl to
self-permt.

The DOT is to issue 70 percent of delegated permts through
programmati ¢ and general permts.

The DOT is exenpt from any permt issued by a local governnent
regarding a project of statewi de significance. DOT is to serve as | ead
entity for review under SEPA Local governnments may participate in
this process.

The DOE and the DFW may inspect projects where the DOT is

self-permtting. Substantial nonconpliance with standards nust be
reported to the DOT. The DOT may issue a formal response to the
report.

Every four vyears, the DOE and the DFW are to review DOT's
permtting practices and report on the DOTI performance to the Governor
and the Legislature. The report is to address whether to recertify the
DOT for self-permtting. A recommendation to decertify the DOl may
only be for repeated substantial nonconpliance wth the substantive
standards that causes nore than de mnims actual harm to fish and
wildlife or their associated habitat. Upon decertification by the
Governor, the DOT nust conply with all applicable state and I ocal
permts until the agency is "recertified" by the DFW and the DCE
TPEAC is reconvened to develop a renediation plan for the DOT. \When
the plan is inplenented, the DOE and the DFWshall recertify the DOT

Reporting dates are established. The DOT staff is to act as |ead
for devel opi ng envi ronment al docunent at i on, conpl i ance field
i nspections, and the issuance of stop work orders. Violation of a stop
work order is subject to civil penalties. The DOT is to train staff in
envi ronment al procedures and permt witing.

11
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