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3197 AVH SCHU H5076. 1

HB 3197 - H AMD 995

By Representative Schual - Berke

ADOPTED AS AMENDED 02/ 16/ 2004

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daint nmeans a denmand for paynent of a | oss caused by nedical
mal practi ce.

(a) Two or nore clains arising out of a single injury or incident
of medical mal practice is one claim

(b) A series of related incidents of nedical malpractice is one
claim

(2) "G aimant” nmeans a person filing a claimagainst a health care
provi der or health care facility.

(3) "Conm ssioner"” neans the insurance comr ssioner.

(4) "Health care facility" or "facility" nmeans a clinic, diagnostic
center, hospital, Ilaboratory, nental health center, nursing hone,
office, surgical facility, treatnment facility, or simlar place where
a health care provider provides health care to patients.

(5 "Health care provider"™ or "provider" neans a health care
provi der as defined in RCW 48. 43. 005.

(6) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(7) "Medical malpractice" neans a negligent act, error, or om ssion
in providing or failing to provide professional health care services,
failure to obtain inforned consent, or breach of promse of a
particul ar result.



©O© 00 N O Ol WDN P

N NN NRRRRRRRRPR P
W NN R OO oo N O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35

NEW SECTION. Sec. 2. (1) Beginning on April 1, 2005, every
insuring entity or self-insurer that provides nedical malpractice
insurance to any facility or provider in WAashington state nust report
to the comm ssioner by the first of each quarter any claimrelated to
nmedi cal mal practice, if the claimresulted in a final

(a) Judgnent in any anount;

(b) Settlenent in any anount; or

(c) Disposition of a nedical malpractice claim resulting in no
i ndemmi ty paynment on behal f of an insured.

(2) If a claimis not reported by an insuring entity or self-
i nsurer under subsection (1) of this section due to limtations in the
medi cal mal practice coverage of a facility or provider, the facility or
provi der nust report the claimto the conm ssioner.

(3) Reports under this section nust be filed with the comm ssioner
within sixty days after the claimis resol ved.

(4)(a) The conm ssioner may inpose a fine of up to two hundred
fifty dollars per day per case against any insuring entity or surplus
| ines producer that violates the requirenents of this section. The
total fine per case may not exceed ten thousand doll ars.

(b) The departnent of health may inpose a fine of up to two hundred
fifty dollars per day per case against any facility or provider that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.

NEW SECTION. Sec. 3. The reports required under section 2 of this
act nust contain the followwng data in a form prescribed by the
conmmi ssioner for each claim

(1) The health care provider's nane, address, provider professiona
i cense nunber, and type of nedical specialty for which the provider is
insured; the name of the facility, if any, and the location within the
facility where the injury occurred; and the nanes and professional
Iicense nunbers if applicable, of all defendants involved in the claim
This information is confidential and exenpt from public disclosure, but
may be di scl osed:

(a) Publicly, if the provider or facility provides witten consent;

or
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(b) To the comm ssioner at any tinme for the purpose of identifying
mul tiple or duplicate clains arising out of the same occurrence;

(2) The provider or facility policy nunber or nunbers;

(3) The date of the |oss;

(4) The date the claimwas reported to the insuring entity, self-
insurer, facility, or provider;

(5 The nane and address of the clainmant. This information is
confidential and exenpt from public disclosure, but may be discl osed:

(a) Publicly, if the claimnt provides witten consent; or

(b) To the comm ssioner at any time for the purpose of identifying
mul tiple or duplicate clains arising out of the same occurrence;

(6) The date of suit, if filed,

(7) The claimant's age and sex;

(8 Specific information about the judgnent or settlenent
i ncl udi ng:

(a) The date and amount of any judgnent or settlenent;

(b) Whether the settlenent:

(1) Was the result of an arbitration, judgnent, or nediation; and

(ii1) Cccurred before or after trial;

(c) An item zation of:

(1) Econom c damages, such as incurred and anticipated nedical
expense and | ost wages;

(11) Noneconom c danmages;

(ti1) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses; and

(d) If there is no judgnent or settlenent:

(1) The date and reason for final disposition; and

(1i) The date the claimwas closed;

(9) A summary of the occurrence that created the claim which nust
i ncl ude:

(a) The final diagnosis for which the patient sought or received
treat nent;

(b) A description of any m sdi agnosis made by the provider of the
actual condition of the patient;

(c) The operation, diagnostic, or treatnment procedure that caused
the injury;
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(d) A description of the principal injury that led to the claim
and

(e) The safety mnmmnagenent actions the facility or provider has
taken to make simlar occurrences or injuries less likely in the
future. This reporting requirenment does not create a |l egal duty on the
part of a facility or provider to inplenent safety managenent actions;
and

(10) Any other information required by the comm ssioner, by rule,
that hel ps the comm ssioner analyze and evaluate the nature, causes,
| ocation, cost, and danmages involved in nedical malpractice cases.

NEW SECTION. Sec. 4. The comm ssioner nust prepare aggregate
statistical summaries of closed clains based on calendar year data
subm tted under section 2 of this act.

(1) At a mninum data nust be sorted by cal endar year and cal endar
acci dent year. The comm ssioner may also decide to display data in
ot her ways.

(2) The summaries nust be avail able by March 31st of each year

NEW SECTION. Sec. 5. Beginning in 2006, the conm ssioner nust
prepare an annual report by June 30th that summari zes and anal yzes t he
closed claimreports for nmedical malpractice filed under section 2 of
this act and the annual financial reports filed by insurers witing
medi cal mal practice insurance in this state. The report nust include:

(1) An analysis of closed claimreports of prior years for which
data are collected and show.

(a) Trends in the frequency and severity of clains paynents;

(b) An item zation of econom ¢ and noneconom ¢ danages;

(c) The types of nedical malpractice for which clains have been
pai d; and

(d) Any other information the conmm ssioner determnes illustrates
trends in closed clains;

(2) An analysis of the nedical malpractice insurance market in
Washi ngton state, including:

(a) An analysis of the financial reports of the insurers with a
conbi ned mar ket share of at |east ninety percent of net witten nedical
mal practice premumin Washington state for the prior cal endar year;
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(b) Aloss ratio analysis of nmedical mal practice insurance witten
i n Washi ngton state; and

(c) A profitability analysis of each insurer witing nedical
mal practi ce i1 nsurance,;

(3) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant;

(4) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar vyear,
including an analysis of the trend of direct and incurred |osses as
conpared to prior years;

(5) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due; and

(6) The conm ssioner nmay adopt rules that require insuring entities
and self-insurers required to report under section 2(1) of this act to
report data related to:

(a) The frequency and severity of open clains for the reporting
peri od;

(b) The aggregate anounts reserved for incurred clains;

(c) Changes in reserves fromthe previous reporting period; and

(d) Any other information that helps the conm ssioner nonitor
| osses and clains developnent in the Wshington state nedica
mal practice i nsurance narket.

NEW SECTION. Sec. 6. The conmm ssioner shall adopt all rules
needed to inplenent this chapter. To ensure that claimants and heal th
care providers cannot be individually identified when data is discl osed
to the public, the comm ssioner shall adopt rules that require the
protection of information that, in conbination, could result in the
ability to identify the claimant or health care provider in a
particular claim

NEW SECTION. Sec. 7. A new section is added to chapter 7.70 RCW
to read as foll ows:
In any action filed under this chapter that results in a final:
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(1) Judgnent in any anount;

(2) Settlenent in any anmount; or

(3) Disposition resulting in no indemity paynent,
the claimant or his or her attorney shall report to the office of the
i nsurance conmm ssioner on fornms provided by the comm ssioner any court
costs, attorneys' fees, or costs of expert wtnesses incurred in
pursui ng the action.

NEW SECTION. Sec. 8. Sections 1 through 6 of this act constitute
a new chapter in Title 48 RCW

NEW SECTION. Sec. 9. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.”

Correct the title.

EFFECT: (1) Expands definition of medical malpractice to include
failure to obtain inforned consent or breach of prom se of a particul ar
resul t.

(2) Reporting begins April 1, 2005, rather than March 1, 2005, and
data is submtted quarterly rather than nonthly.

(3) The tinme within which a resolved claim nust be reported is
extended to 60 days, rather than 30.

(4) Maxinmum amount of fines for violations of reporting
requirenents in the act are defined.

(5 Requires the commssioner to adopt rules to ensure that
claimants and health care providers cannot be individually identified
when clains data reported under this act is disclosed to the public.

(6) Requires that claimants or their attorneys report court costs,
attorneys' fees, and costs of expert w tnesses for nedical mal practice
cl ai ns.
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