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3131 AVH TOM H5083. 2

HB 3131 - H AMD 1020
By Representative Tom

Strike everything after the enacting clause and insert the
fol | ow ng:

"ARTI CLE 1
GENERAL PROVI SI ONS

NEW SECTION. Sec. 101. DEFI N TI ONS. The definitions in this
section apply throughout this chapter unless the context clearly
requires otherw se.

(1) "Affiliate" has the meaning in RCW 64. 34. 020.

(2) "Association" has the nmeaning in RCW64. 34. 020.

(3) "Building envelope" neans the assenblies, conponents, and
materials of a building that are intended to separate and protect the
interior space of the building from the adverse effects of exterior
climatic conditions.

(4) "Common el enent” has the nmeaning in RCW 64. 34. 020.

(5) "Condom niunm has the nmeaning in RCW 64. 34. 020.

(6) "Construction professional”™ has the neaning in RCW 64.50. 010.

(7) "Declarant"” has the nmeaning in RCW 64. 34. 020.

(8) "Defect" neans any aspect of a condom nium unit or comon
el ement which constitutes a breach of the inplied warranties set forth
in RCW 64. 34. 445,

(9) "Limted common el enment” has the neaning in RCW 64. 34. 020.

(10) "Material" neans substantive, not sinply formal; significant
to a reasonable person, not just a matter of subjective opinion; not
trivial or insignificant. When used with respect to a particular
construction defect, "material" does not require that the construction
defect render the unit or common elenent unfit for its intended purpose
or uni nhabi t abl e.

(11) "Mediation" neans a coll aborative process in which two or nore
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parties neet and attenpt, with the assistance of a nediator, to resolve
i ssues in dispute between them

(12) "Mediation session” neans a neeting between two or nore
parties to a dispute during which they are engaged in nediation.

(13) "Mediator” neans a neutral and inpartial facilitator with no
deci si on- maki ng power who assists parties in negotiating a nutually
acceptabl e settlenment of issues in dispute between them

(14) "Person" has the nmeaning in RCW 64. 34. 020.

(15) "Public offering statenent” has the nmeaning in RCW 64. 34. 410.

(16) "Qualified insurer"” means an entity that holds a certificate
of authority under RCW 48.05.030, or an eligible insurer under chapter
48. 15 RCW

(17) "Qualified warranty" means an insurance policy issued by a
aut hori zed insurer that conplies with the requirenents of this chapter
A qualified warranty includes coverage for repair of physical danage
caused by the defects covered by the qualified warranty, except to the
extent of any exclusions and Iimtations under this chapter.

(18) "Resale certificate" neans the statenent to be delivered by
t he associ ati on under RCW 64. 34. 425.

(19) "Transition date" nmeans the date on which the declarant is
required to deliver to the association the property of the association
under RCW 64. 34. 312.

(20) "Unit" has the neaning in RCW 64. 34. 020.

(21) "Unit owner" has the nmeaning in RCW 64. 34. 020.

ARTI CLE 2
EXCLUSI VE REMEDY AND PROCEDURE
I N CASES WHERE A QUALI FI ED WARRANTY | S PROVI DED

NEW SECTION. Sec. 201. No declarant, affiliate of a declarant, or
construction professional is |liable to a unit owner or an associ ation
for a defect and resulting physical damage, and chapter 64.50 RCW shal
not apply if: (1) Every unit is the subject of a qualified warranty;
and (2) the association has been issued a qualified warranty wth
respect to the common elenents. |If a construction professional agrees
on terns satisfactory to the qualified insurer to partially or fully
indemmify the qualified insurer with respect to a defect caused by the
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construction professional, the liability of the construction
professional for the defect and resulting physical damage caused by him
or her shall not exceed danages recoverable under the terns of the
qualified warranty for the defect. Any indemity claim by the
qualified insurer shall be by separate action or arbitration, and no
unit owner or association shall be joined therein.

ARTI CLE 3
DI SCLOSURE

NEW SECTION. Sec. 301. (1) Every public offering statenent and
resale certificate shall affirmatively state whether or not the unit
and/or the common elenents are covered by a qualified warranty, and
shal|l provide to the best know edge of the person preparing the public
offering statenent or resale certificate a history of clains under the
warranty.

(2) The history of clainms mnmust include, for each claim not |ess
than the following information for the unit and/or the comon el enents,
as applicable, to the best know edge of the person providing the
i nformation:

(a) The type of claimthat was nade;

(b) The resolution of the claim

(c) The type of repair perforned,

(d) The date of the repair;

(e) The cost of the repair; and

(f) The nane of the person or entity who perfornmed the repair.

ARTI CLE 4
M NIl MUM COVERAGE STANDARDS FOR QUALI FI ED WARRANTI ES

NEW SECTION. Sec. 401. TWO YEAR MATERI ALS AND LABOR WARRANTY.
(1) The m nimum coverage for the two-year materials and | abor warranty
IS:

(a) Inthe first twelve nonths, for other than the comon el enents,
(i) coverage for any defect in materials and labor; and (ii) subject to
subsection (2) of this section, coverage for a violation of the
bui | di ng code;
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(b) In the first fifteen nonths, for the comon elenents, (i)
coverage for any defect in materials and labor; and (ii) subject to
subsection (2) of this section, coverage for a violation of the
bui | di ng code;

(c) Inthe first twenty-four nonths, (i) coverage for any defect in
materials and |abor supplied for the electrical, plunbing, heating
ventilation, and air conditioning delivery and distribution systens;
(1i) coverage for any defect in materials and |abor supplied for the
exterior cladding, caulking, wndows, and doors that my lead to
detachnment or material danmage to the unit or common elenents; (iii)
coverage for any defect in materials and | abor which renders the unit
unfit to live in; and (iv) subject to subsection (2) of this section,
coverage for a violation of the building code.

(2) Noncompliance with the building code is considered a defect
covered by a qualified warranty if the nonconpliance:

(a) Constitutes an unreasonable health or safety risk; or

(b) Has resulted in, or is likely to result in, material damge to
the unit or common el enents.

NEW SECTI ON.  Sec. 402. FI VE- YEAR BU LDI NG ENVELOPE WARRANTY. The
m ni nrum coverage for the building envel ope warranty is five years for
defects in the building envel ope of a condom nium including a defect
which permts unintended water penetration so that it causes, or is
likely to cause, material damage to the unit or common el enents.

NEW SECTI ON.  Sec. 403. TEN YEAR STRUCTURAL DEFECTS WARRANTY. The
m ni mum coverage for the structural defects warranty is ten years for

(1) Any defect in materials and | abor that results in the failure
of a | oad-bearing part of the condom nium and

(2) Any defect which causes structural damage that materially and
adversely affects the use of the condom nium for residential occupancy.

NEW SECTION. Sec. 404. BEG NNING DATES FOR WARRANTY COVERAGE.
(1) For the unit, the beginning date of the qualified warranty coverage
is the earlier of:

(a) Actual occupancy of the unit; or

(b) Transfer of legal title to the unit.
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(2) For the common elenents, the beginning date of a qualified
warranty is the date a tenporary or final certificate of occupancy is
issued for the common elenents in each separate nultiunit building
conprised by the condom ni um

NEW SECTION. Sec. 405. BEG NNING DATES FOR SPECI AL CASES;
DECLARANT CONTROL. (1) If an unsold unit is occupied as a rental unit,
the qualified warranty beginning date for such unit is the date the
unit is first occupi ed.

(2) If the declarant subsequently offers to sell a unit which is
rented, the declarant nust disclose, in witing, to each prospective
purchaser, the date on which the qualified warranty expires.

(3) If the declarant retains any control over the association on
the date that is fourteen full calendar nonths followng the nonth in
which the beginning date for comon elenment warranty coverage
comrences, the declarant shall within thirty days thereafter cause an
election to be held in which the declarant nmay not vote, for the
pur pose of electing one or nore board nenbers who are enpowered to nake
warranty cl ai ns. If at such tinme, one or nore independent board
menbers hold office, no additional election need be held, and such
i ndependent board nenbers are enpowered to make warranty clains. The
decl arant shall informall independent board nenbers of their right to
make warranty clainms at no later than sixteen full calendar nonths
foll ow ng the beginning date of the common el enent warranty.

NEW SECTI ON.  Sec. 406. LIVING EXPENSE ALLOMNCE. (1) If repairs
are required under the qualified warranty and damage to the unit, or
the extent of the repairs renders the unit uninhabitable, the qualified
warranty nust cover reasonable |iving expenses incurred by the owner to
live el sewhere in an anobunt comensurate with the nature of the unit.

(2) If aqualified insurer establishes a maxi num anount per day for
claims for living expenses, the limt nust be the greater of one
hundred dollars per day or a reasonable anobunt comrensurate with the
nature of the unit for the conplete reinbursenent of the actual
accommodati on expenses incurred by the owner at a hotel, notel, or
other rental accompbdation up to the day the wunit is ready for
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occupancy, subject to the owner receiving twenty-four hours' advance
noti ce.

NEW SECTION.  Sec. 407. WARRANTY ON REPAI RS AND REPLACEMENTS. (1)
Al repairs and replacenments nade under a qualified warranty nust be
warranted by the qualified warranty against defects in materials and
| abor until the later of:

(a) The first anniversary of the date of conpletion of the repair
or replacenent; or

(b) The expiration of the applicable qualified warranty coverage.

(2) Al repairs and replacenents made under a qualified warranty
must be conpleted in a reasonable manner using materials and |abor
conformng to the building code and industry standards.

ARTI CLE 5
PERM TTED TERMS FOR QUALI FI ED WARRANTI ES

NEW SECTION. Sec. 501. A qualified insurer may include any of the
follow ng provisions in a qualified warranty:

(1) If the qualified insurer makes a paynent or assunes liability
for any paynent or repair under a qualified warranty:

(a) The qualified insurer is subrogated to all rights of recovery
of the declarant against all construction professionals owng a duty to
t he decl arant;

(b) The qualified insurer may bring an action at its own expense,
in the nanme of the owner or of the qualified insurer, to enforce the
rights; and

(c) The owner and association must fully support and assist the
qualified insurer in pursuing subrogated rights if the qualified
i nsurer pursues them

(2) Warranties or representations nade by a declarant which are in
addition to the warranties set forth in this chapter are not binding on
the qualified insurer unless and to the extent specifically provided in
the text of the warranty; and disclainers of specific defects nade by
agreenent between the declarant and the wunit purchaser under RCW
64. 34. 450 act as an exclusion of the specified defect fromthe warranty
cover age.
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(3) An owner and the association nust permt the qualified insurer
or declarant, or both, to enter the unit at all reasonable tines, after
reasonabl e notice to the owner and the associ ati on:

(a) To nonitor the unit or its conponents;

(b) To inspect for required maintenance;

(c) To investigate conplaints or clains; or

(d) To undertake repairs under the qualified warranty.

If any reports are produced as a result of any of the activities
referred to in (a) through (d) of this subsection, the reports nust be
provided to the owner and the association.

(4) An owner and the association nust provide to the qualified
insurer all information and docunentation that the owner and the
associ ation have available, as reasonably required by the qualified
insurer to investigate a claim or nmaintenance requirenent, or to
undertake repairs under the qualified warranty.

(5) To the extent any damage to a unit is caused or nade worse by
t he unreasonabl e refusal of the association, or an owner or occupant to
permt the qualified insurer or declarant access to the unit for the
reasons in subsection (3) of this section, or to provide the
information required by subsection (4) of this section, that damage is
excluded fromthe qualified warranty.

(6) In any claim under a qualified warranty issued to the
associ ation, the association shall have the sole right to prosecute and
settle any claimw th respect to the common el enents.

ARTI CLE 6
PERM TTED EXCLUSI ONS FROM QUALI FI ED WARRANTI ES- - GENERAL

NEW SECTION. Sec. 601. (1) A qualified insurer may exclude from
a qualified warranty:

(a) Landscaping, both hard and soft, including plants, fencing
det ached patios, planters not formng a part of the building envel ope,
gazebos, and simlar structures;

(b) Any commercial use area and any construction associated with a
commerci al use area;

(c) Roads, curbs, and | anes;
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(d) Subject to subsection (2) of this section, site grading and
surface drai nage except as required by the building code;

(e) Municipal services operation, including sanitary and storm
sewer ;

(f) Septic tanks or septic fields;

(g) The quality or quantity of water, fromeither a piped nunicipa
wat er supply or a well;

(h) A water well, but excluding equipnent installed for the
operation of a water well used exclusively for a unit, which equi pnment
is part of the plunbing system for that unit for the purposes of the
qualified warranty.

(2) The exclusions permtted by subsection (1) of this section do
not include any of the follow ng:

(a) A driveway or wal kway;

(b) Recreational and anenity facilities situated in, or included as
the comon property of, a unit;

(c) A parking structure in a rmultiunit building;

(d) Aretaining wall that:

(1) An authority with jurisdiction requires to be designed by a
pr of essi onal engi neer; or

(ii) I's reasonably required for the direct support of, or retaining
soil away from a unit, driveway, or wal kway.

ARTI CLE 7
PERM TTED EXCLUSI ONS- - DEFECTS

NEW SECTION. Sec. 701. A qualified insurer may exclude any or all
of the followwng itenms froma qualified warranty:

(1) Weathering, normal wear and tear, deterioration, or deflection
consistent with normal industry standards;

(2) Normal shrinkage of wmaterials caused by drying after
construction;

(3) Any |loss or danmage which arises while a unit is being used
primarily or substantially for nonresidential purposes;

(4) Materials, labor, or design supplied by an owner;

(5 Any danage to the extent caused or nmade worse by an owner or
third party, including:
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(a) Negligent or inproper nmaintenance or |inproper operation by
anyone other than the declarant or its enployees, agents, or
subcontractors;

(b) Failure of anyone, other than the declarant or its enpl oyees,
agents, or subcontractors, to conply with the warranty requirenents of
t he manufacturers of appliances, equipnent, or fixtures;

(c) Alterations to the unit, including converting nonliving space
into living space or converting a unit into two or nore units, by
anyone other than the declarant or its enployees, agents, or
subcontractors while undertaking their obligations under the sales
contract; and

(d) Changes to the grading of the ground by anyone other than the
declarant or its enployees, agents, or subcontractors;

(6) An owner failing to take tinely action to prevent or mnimze
| oss or damage, including failing to give pronpt notice to the
qualified insurer of a defect or discovered |loss, or a potential defect
or | oss;

(7) Any damage caused by insects, rodents, or other animals, unless
the damage results from nonconpliance with the building code by the
declarant or its enployees, agents, or subcontractors;

(8) Accidental |oss or damage from acts of nature including, but
not limted to, fire, explosion, snoke, water escape, glass breakage,
W ndstorm hail, lightning, falling trees, aircraft, vehicles, flood,
eart hquake, aval anche, I|andslide, and changes in the level of the
underground water table which are not reasonably foreseeable by the
decl ar ant;

(9) Bodily injury or danage to personal property or real property
which is not part of a unit;

(10) Any defect in, or caused by, materials or work supplied by
anyone ot her than the declarant, an affiliate of a declarant, or their
respective contractors, enployees, agents, or subcontractors;

(11) Changes, alterations, or additions made to a unit by anyone
after initial occupancy, except those perforned by the declarant or its
enpl oyees, agents, or subcontractors as required by the qualified
warranty or under the construction contract or sal es agreenent;

(12) Contam nated soil
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(13) Subsidence of the land around a unit or along utility Iines,
ot her than subsi dence beneath footings of a unit or under driveways or
wal kways;

(14) Dmnution in the value of the unit.

ARTI CLE 8
MONETARY LIM TS ON QUALI FI ED WARRANTY COVERAGE

NEW SECTION. Sec. 801. (1) A qualified insurer may establish a
monetary limt on the anmobunt of the warranty. Any limt nust not be
| ess than:

(a) For a unit, the lesser of (i) the original purchase price paid
by the owner, or (ii) one hundred thousand doll ars;

(b) For common elenents, the lesser of (i) the total original
purchase price for all conponents of the multiunit building, or (ii)
one hundred thousand dollars tines the nunber of wunits of the
condom ni um

(2) Wen calculating the cost of warranty clains under the standard
limts under a qualified warranty, a qualified insurer may include:

(a) The cost of repairs;

(b) The cost of any investigation, engineering, and design required
for the repairs; and

(c) The cost of supervision of repairs, including professional
review, but excluding | egal costs.

(3) The m ni mum anounts in subsections (1) and (2) of this section
shall be adjusted at the end of each cal endar year after the effective
date by an anount equal to the percentage change in the consuner price
index for all urban consuners, all itenms, as published fromtine to
time by the United States departnent of |abor. The adjustnment does not
affect any qualified warranty issued before the adjustnent date.

ARTI CLE 9
PROHI Bl TED PCLI CY PROVI SI ONS

NEW SECTION.  Sec. 901. (1) A qualified insurer must not include
in a qualified warranty any provision that requires an owner or the
associ ati on:

10
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(a) To sign a release before repairs are perfornmed under the
qualified warranty; or

(b) To pay a deductible in excess of two thousand five hundred
dollars for the repair of any defect in a unit covered by the qualified
warranty, or in excess of ten thousand dollars for any defect in the
common el enent s.

(2) Al exclusions nust be permtted by this chapter and stated in
the qualified warranty.

ARTI CLE 10
CONSEQUENCES OF NOT PROVI DI NG | NFORNVATI ON

NEW SECTION. Sec. 1001. (1) |If ~coverage under a qualified
warranty is conditional on an owner undertaki ng proper maintenance, or
if coverage is excluded for damage caused by negligence by the owner or
association with respect to maintenance or repair by the owner or
association, the conditions or exclusions apply only to maintenance
requi renents or procedures: (a) Provided to the original owner or
association by the declarant and with an estimation of the required
cost thereof provided in the budget prepared by the declarant; or (b)
that would be obvious to a reasonable and prudent |[|ayperson.
Recomrended nai nt enance requirenments and procedures are sufficient for
purposes of this subsection if consistent with know edge generally
available in the construction industry at the tinme the qualified
warranty is issued.

(2) If an original owner has not been provided wth the
manuf acturer's docunentation or warranty information, or both, or with
recommended mai ntenance and repair procedures for any conponent of a
unit, the relevant exclusion does not apply.

ARTI CLE 11
MANDATORY NOTI CE OF EXPI RATI ON OF WARRANTY

NEW SECTI ON. Sec. 1101. (1) A qualified insurer nmust, as soon as
reasonably possible after the beginning date for the qualified
warranty, provide an owner and association with a schedule of the

11
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expiration dates for coverages under the qualified warranty as
applicable to the unit and the common el enents, respectively.

(2) The expiration date schedule for a unit nust set out all the
requi red dates on an adhesive label that is a mninmm size of four
inches by four inches and is suitable for affixing by the owner in a
conspi cuous location in the unit.

ARTI CLE 12
DUTY TO M Tl GATE

NEW SECTION.  Sec. 1201. (1) The qualified insurer may require an
owner or association to mtigate any damage to a unit or the comon
el enments, including danage caused by defects or water penetration, as
set out in the qualified warranty.

(2) Subject to subsection (3) of this section, for defects covered
by the qualified warranty, the duty to mtigate is net through tinely
notice in witing to the qualified insurer.

(3) The owner nust take all reasonable steps to restrict damage to
the unit if the defect requires imredi ate attention.

(4) The owner's duty to mtigate survives even if:

(a) The unit is unoccupi ed;

(b) The unit is occupied by soneone other than the owner;

(c) Water penetration does not appear to be causing damage; or

(d) The owner advi ses the honeowners' association corporation about
t he defect.

(5) If danmage to a unit is caused or nmade worse by the failure of
an owner to take reasonable steps to mtigate as set out in this
section, the danage nmay, at the option of the qualified insurer, be
excluded fromqualified warranty coverage.

ARTI CLE 13
NOTI CE OF CLAI M

NEW SECTION. Sec. 1301. (1) Wthin a reasonable tinme after the
di scovery of a defect and before the expiration of the applicable
qualified warranty coverage, a claimant nust give to the qualified

12
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insurer and the declarant witten notice in reasonable detail that
provi des particulars of any specific defects covered by the qualified
warranty.

(2) The qualified insurer may require the notice under subsection
(1) of this section to include:

(a) The qualified warranty nunber; and

(b) Copies of any relevant docunentati on and correspondence between
the clai mant and the decl arant.

ARTI CLE 14
HANDLI NG OF CLAI M5

NEW SECTION.  Sec. 1401. A qualified insurer nmust, on receipt of
a notice of a claim under a qualified warranty, pronptly nmake
reasonabl e attenpts to contact the claimant to arrange an eval uation of
the claim Cainms shall be handled in accordance with the clains
procedures set forth in rules by the insurance conmm ssioner, and as
fol | ows:

(1) The qualified insurer nust nmake all reasonable efforts to avoid
delays in responding to a claimunder a qualified warranty, eval uating
the claim and scheduling any required repairs.

(2) If, after evaluating a claimunder a qualified warranty, the
qualified insurer determnes that the claim is not valid, or not
covered under the qualified warranty, the qualified insurer nmust: (a)
Notify the claimant of the decision in witing; (b) set out the reasons
for the decision; and (c) set out the rights of the parties under the
third-party dispute resolution process for the warranty.

(3) Repairs must be undertaken in a tinely nmanner, wth reasonabl e
consideration given to weather conditions and the availability of
mat eri al s and | abor.

(4) On conpleting any repairs, the qualified insurer nust deliver
a copy of the repair specifications to the claimant along with a letter
confirmng the date the repairs were conpleted and referencing the
repair warranty provided for in section 407 of this act.

ARTI CLE 15
MVEDI ATI ON OF DI SPUTED CLAI M5

13
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NEW SECTION. Sec. 1501. (1) If a dispute between a qualified
insurer and a claimant arising under a qualified warranty cannot be
resolved by informal negotiation within a reasonable tine, the clai mant
or qualified insurer may require that the dispute be referred to
medi ati on by delivering witten notice to the other to nedi ate.

(2) If a party delivers a request to nedi ate under subsection (1)
of this section, the qualified insurer and the party nust attend a
medi ation session in relation to the dispute and my invite to
participate in the nediation any other party to the dispute who nay be
liable.

(3) Wthin twenty-one days after the party has delivered a request
to nmediate under subsection (1) of this section, the parties nust,
directly or with the assistance of an independent, neutral person or
organi zation, jointly appoint a nutually acceptabl e nediator.

(4) If the parties do not jointly appoint a nutually acceptable
medi ator within the tinme required by subsection (3) of this section
the party may apply to the superior court of the county where the
project is |located, which nust appoint a nediator taking into account:

(a) The need for the nmediator to be neutral and i ndependent;

(b) The qualifications of the nediator;

(c) The nediator's fees;

(d) The nediator's availability; and

(e) Any other consideration likely to result in the selection of an
inpartial, conmpetent, and effective nediator.

(5) After selecting the nediator under subsection (4) of this
section, the superior court nmust pronptly notify the parties in witing
of that selection.

(6) The nediator selected by the superior court is deened to be
appointed by the parties effective the date of the notice sent under
subsection (5) of this section.

(7) The first mediation session nust occur within twenty-one days
of the appointnment of the nediator at the date, time, and place
sel ected by the nediator.

(8) A party may attend a nedi ati on session by representative if:

(a) The party is under a legal disability and the representative is
that party's guardian ad litem

(b) The party is not an individual; or

14
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(c) The party is a resident of a jurisdiction other than Wshi ngton
and will not be in Washington at the tinme of the nediation session.

(9) A representative who attends a nedi ation session in the place
of a party as permtted by subsection (8) of this section:

(a) Must be famliar with all relevant facts on which the party, on
whose behalf the representative attends, intends to rely; and

(b) Must have full authority to settle, or have i medi ate access to
a person who has full authority to settle, on behalf of the party on
whose behal f the representative attends.

(10) A party or a representative who attends the nediati on session
may be acconpani ed by counsel .

(11) Any other person may attend a nedi ati on session on consent of
all parties or their representatives.

(12) At | east seven days before the first nmediation session is to
be held, each party nust deliver to the nediator a statenent briefly
setting out:

(a) The facts on which the party intends to rely; and

(b) The matters in dispute.

(13) The nedi ator nust pronptly send each party's statenent to each
of the other parties.

(14) Before the first nediation session, the parties nust enter
into a retainer agreenent with the medi ator which nust:

(a) Disclose the cost of the nediation services; and

(b) Provide that the cost of the nediation will be paid:

(1) Equally by the parties; or

(1i) On any other specified basis agreed by the parties.

(15) The nedi ator may conduct the nediation in any nmanner he or she
considers appropriate to assist the parties to reach a resolution that
is tinmely, fair, and cost-effective.

(16) A person may not disclose, or be conpelled to disclose, in any
proceeding, oral or witten information acquired or an opinion forned,
including, wthout Iimtation, any offer or admssion mnade in
anticipation of or during a nediation session.

(17) Nothing in subsection (16) of this section precludes a party
from introducing into evidence in a proceeding any information or
records produced in the course of the nediation that are otherw se
produci bl e or conpellable in those proceedings.
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(18) A nediation session is concluded when:

(a) Al issues are resolved;

(b) The nediator determ nes that the process will not be productive
and so advises the parties or their representatives; or

(c) The nediation session is conpleted and there is no agreenent to
conti nue.

(19) If the nediation resolves sone but not all issues, the
medi ator may, at the request of all parties, conplete a report setting
out any agreenents nade as a result of the nediation, including,
without limtation, any agreenents nade by the parties on any of the
fol | ow ng:

(a) Facts;

(b) Issues; and

(c) Future procedural steps.

ARTI CLE 16
ARBI TRATI ON

NEW SECTION. Sec. 1601. A qualified warranty may include
mandatory binding arbitration of all disputes arising out of or in
connection with a qualified warranty. The provision may provide that
all clains for a single condom nium be heard by the sane arbitrator
but shall not permt the joinder or consolidation of any other person
or entity. The arbitration shall conply with the followi ng m ninmm
procedural standards:

(1) Any denmand for arbitration shall be delivered by certified nai
return recei pt requested, and by ordinary first class mail. The party
initiating the arbitration shall address the notice to the address | ast
known to the initiating party in the exercise of reasonable diligence,
and also, for any entity which is required to have a registered agent
in the state of Washington, to the address of the registered agent.
Demand for arbitration is deened effective three days after the date
deposited in the mail;

(2) Al disputes shall be heard by one qualified arbitrator, unless

the parties agree to use three arbitrators. |If three arbitrators are
used, one shall be appointed by each of the disputing parties and the
first two arbitrators shall appoint the third, who wll chair the
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panel . The parties shall select the identity and nunber of the
arbitrator or arbitrators after the demand for arbitration is nade.
If, within thirty days after the effective date of the demand for
arbitration, the parties fail to agree on an arbitrator or the agreed
nunber of arbitrators fail to be appointed, then an arbitrator or
arbitrators shall be appointed under RCW 7.04.050 by the presiding
judge of the superior court of the county in which the condom niumis
| ocat ed;

(3) In any arbitration, at |east one arbitrator nust be a | awer or
retired judge. Any additional arbitrator nust be either a |awer or
retired judge or a person who has experience with construction and
engi neering standards and practices, witten construction warranties,
or construction dispute resolution. No person may serve as an
arbitrator in any arbitration in which that person has any past or
present financial or personal interest;

(4) The arbitration hearing nmust be conducted in a manner that
permts full, fair, and expeditious presentation of the case by both
parties. The arbitrator is bound by the law of Wshington state
Parties nmay be, but are not required to be, represented by attorneys.
The arbitrator may permt discovery to ensure a fair hearing, but nay
limt the scope or manner of discovery for good cause to avoid
excessive delay and costs to the parties. The parties and the
arbitrator shall use all reasonable efforts to conplete the arbitration
within six nonths of the effective date of the demand for arbitration
or, when applicable, the service of the |ist of defects in accordance
wi th RCW 64. 50. 030;

(5) Except as otherwise set forth in this section, arbitration
shal | be conducted under chapter 7.04 RCW unless the parties elect to
use the construction industry arbitration rules of the American
arbitration association, which are permtted to the extent not
inconsistent with this section. The expenses of w tnesses including
expert w tnesses shall be paid by the party producing the w tnesses.
All other expenses of arbitration shall be borne equally by the
parties, unless all parties agree otherwise or unless the arbitrator
awar ds expenses or any part thereof to any specified party or parties.
The parties shall pay the fees of the arbitrator as and when specified
by the arbitrator;
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(6) Service of a request, notice, or petition to arbitrate
comences an arbitration for purposes of RCW 64. 34. 452,

(7) The arbitration decision shall be in witing and nust set forth
findings of fact and conclusions of |aw that support the decision.

ARTI CLE 17
ATTORNEYS FEES

NEW SECTI ON. Sec. 1701. In any judicial proceeding or arbitration
brought to enforce the terns of a qualified warranty, the court or
arbitrator shall award reasonable attorneys' fees to the substantially
prevailing party. In no event may such fees exceed the reasonable
hourly value of the attorney's work.

ARTI CLE 18
TRANSFER

NEW SECTI ON. Sec. 1801. (1) A qualified warranty pertains solely
to the unit and common el enents for which it provides coverage and no
notice to the qualified insurer is required on a change of ownership.

(2) Al of the applicable unused benefits under a qualified
warranty with respect to a unit are automatically transferred to any
subsequent owner on a change of ownership.

ARTI CLE 19
ACCEPTANCE OF DECLARANT FOR QUALI FI ED WARRANTY

NEW SECTION. Sec. 1901. (1) No insurer is bound to offer a
qualified warranty to any person. Except as specifically set forth in
this section, the terns of any qualified warranty are set in the sole
di scretion of the qualified insurer. Wthout limting the generality
of this subsection, a qualified insurer nmay nake inquiries about the
applicant as foll ows:

(a) Does the applicant have the financial resources to undertake
the construction of the nunber of wunits being proposed by the
applicant's business plan for the follow ng twel ve nonths;
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(b) Does the applicant and its directors, officers, enployees, and
consul tants possess the necessary technical expertise to adequately
performtheir individual functions with respect to their proposed role
in the construction and sale of units;

(c) Does the applicant and its directors and officers have
sufficient experience in business nanagenent to properly nmanage the
unit construction process;

(d) Does the applicant and its directors, officers, and enpl oyees
have sufficient practical experience to undertake the proposed unit
construction;

(e) Does the past conduct of the applicant and its directors,
of ficers, enployees, and consultants provide a reasonabl e indication of
good business practices, and reasonable grounds for belief that its
undertakings wll be carried on in accordance wth all lega
requi renents; and

(f) I's the applicant reasonably able to provide, or to cause to be
provi ded, after-sale custonmer service for the units to be constructed.

(2) A qualified insurer may charge a fee to nmake the inquiries
permtted by subsection (1) of this section.

(3) Before approving a qualified warranty for a condom nium a
qualified insurer may nmake such inquiries and i npose such conditions as
it deens appropriate in its sole discretion, including wthout
[imtation the foll ow ng:

(a) To determne if the applicant has the necessary capitalization
or financing in place, including any reasonabl e contingency reserves,
to undertake construction of the proposed unit;

(b) To determne if the applicant or, in the case of a corporation,
its directors, officers, enployees, and consultants possess reasonabl e
techni cal expertise to construct the proposed unit, including specific
techni cal know edge or expertise in any building systens, construction
met hods, products, treatnents, technologies, and testing and inspection
met hods proposed to be enpl oyed;

(c) To determne if the applicant or, in the case of a corporation,
its directors, officers, enployees, and consultants have sufficient
practical experience in the specific types of construction to undertake
construction of the proposed unit;
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(d) To determne if the applicant has sufficient personnel and
other resources to adequately undertake the construction of the
proposed unit in addition to other units which the applicant nmay have
under construction or is currently marketing;

(e) To determne if:

(1) The applicant is proposing to engage a general contractor to
undertake all or a significant portion of the construction of the
proposed unit; and

(1i) The general contractor neets the criteria set out in this
section;

(f) Requiring that a declarant provide security in a formsuitable
to the qualified insurer;

(g) Establishing or requiring conpliance with specific construction
standards for the unit;

(h) Restricting the applicant from constructing sone types of units
or using sone types of construction or systens;

(i) Requiring the use of specific types of systens, consultants, or
personnel for the construction;

(j) Requiring an independent review of the unit building plans or
consultants' reports or any part thereof;

(k) Requiring third-party verification or certification of the
construction of the unit or any part thereof;

(1) Providing for inspection of the unit or any part thereof during
construction;

(m Requiring ongoing nonitoring of the unit, or one or nore of its
conponents, follow ng conpletion of construction;

(n) Requiring that the declarant or any of the design
pr of essi onal s, engi neeri ng pr of essi onal s, consul tants, gener al
contractors, or subcontractors maintain mninum | evels of insurance,
bondi ng, or other security namng the potential owners and qualified
insurer as | oss payees or beneficiaries of the insurance, bonding, or
security to the extent possible;

(o) Requiring that the declarant provide a list of all design
prof essional s and other consultants who are involved in the design or
construction inspection, or both, of the unit;

(p) Requiring that the declarant provide a list of trades enpl oyed
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in the construction of the unit, and requiring evidence of their
current trade's certification, if applicable.

ARTI CLE 20
M SCELLANEQUS

NEW SECTION. Sec. 2001. All qualified warrantees shall be deened
to be "insurance" for purposes of RCW48.01. 040, and shall be regul ated
as such.

NEW SECTI ON. Sec. 2002. Captions and part headings used in this
act are not any part of the | aw

NEW SECTION. Sec. 2003. Sections 101 through 2002 of this act
constitute a new chapter in Title 64 RCW"

Correct the title.
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