FINAL BILL REPORT
3ESSB 6151

C12LO01E2
Synopsis as Enacted

Brief Description: Revising provisions relating to sex offenders.

Sponsors: Senate Committee on Human Services & Corrections (originally sponsored by
Senators Long and Hargrove).

Senate Committee on Human Services & Corrections

Background: The presence of risk level Il sex offenders and civilly committed sex
offenders on court ordered less restrictive alternatives in the community has created
considerable concern about the risks these high risk offenders present for community safety.
There is concern that the state needs to address both the issues of appropriate housing and
reintegration of persons being released from civil commitment and of the appropriate
sentencing of sex offenders in a comprehensive manner so that both the civil and criminal
processes effectively address the need to protect the community and permit the state to meet
its constitutional and statutory duties.

The Department of Social and Health Services (DSHS) is required by its constitutional and
statutory duty as well as by court order to find less restrictive alternative placements for
persons civilly committed to the Special Commitment Center (SCS) who have progressed in
treatment to the point that they no longer need a total confinement setting. Lack of
appropriate housing in the community and opposition to this sub-population has presented a
barrier to the release to a less restrictive alternative setting for some of the committed
persons. As the commitment center continues to grow, this barrier would increase without
the state’s assistance in creating appropriate housing. Consequently, DSHS has attempted,
without success, to site three-bed units in the community while requesting funds from the
Legislature for a larger facility which would normally be a step toward conditional release
to a three-bed facility.

Crimes committed prior to July 1, 1984 are under an indeterminate sentencing structure that
permits the Indeterminate Sentence Review Board (ISRB) to return a paroled offender to
prison for the remainder of his or her maximum term. The current determinate sentencing
structure states a sentence in terms of a specific number of months and not a range of time.
Determinate sentencing does not allow the state to return a person under supervision in the
community to prison beyond the end of his or her defined term. In addition, the ability of
the Department of Corrections (DOC) to supervise sex offenders in the community or place
conditions on their behavior upon supervised release to the community varies dependent on
the date of the person’s crime. Not until July 1, 2000 could DOC adjust conditions to
address a person’s changing risk level to the community for crimes occurring after that date.

Summary: DSHS is authorized to site and operate a 404-bed relocation of the SCC and a

secure community transition facility (SCTF) to house persons conditionally released to a less
restrictive alternative on McNeil Island. This SCTF is limited to 15 transitional and nine pre-
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transitional beds. The McNeil Island SCTF is available to those persons receiving less
restrictive alternative orders under RCW 71.09.090(1). The Department of Corrections is
authorized to continue operating a prison for sex offenders and other offenders on McNeil
Island. This includes access to adequate docking facilities at Steilacoom. Local
comprehensive plans, development regulations, and all other laws are preempted and
superseded with regard to these two facilities. The state’s authority to site an essential public
facility in conformance with comprehensive plans and development regulations is not affected
and with the exception of these two facilities, state agencies must comply with those plans
and regulations. No additional SCTFs may be required to be sited in Pierce County before
July 1, 2008 and to the greatest extent possible, persons who were not residents of Pierce
County must not be further released to Pierce County until after June 30, 2003. In addition
to its other determinations, the court must consider whether a person is able to withstand
changes in routine and situation without regressing to the point that the person presents a
danger that cannot reasonably be addressed in the proposed placement.

DSHS must enter negotiations for a mitigation agreement with the county and affected cities.
Employers must notify all other employees of the person’s status. Notification at educational
institutions is accomplished through existing statutes. DSHS must make reasonable efforts
to distribute the impact of the employment, education, and social services needs of the
residents among the adjacent counties and not concentrate the impact in any one county.

Before any person is placed in the SCTF on McNeil Island, there must be a 24-hour law
enforcement presence on the island which must coordinate with the prison Emergency
Response Team.

DSHS must hold three public hearings on the operations and security of the McNeil Island
SCTF by August 1, 2001. Additional SCTFs may only be operated following appropriate
public participation. This includes two public hearings in each of the three finalist
communities and at least one more public hearing in the selected community. If only one site
is under consideration, at least two public hearings must be held in that community. Fourteen
days notice of the hearing must be given through radio, television and newspapers of general
circulation, and to local persons and organizations.

DSHS must provide the Legislature with a transportation plan by August 1, 2001 and must
separate residents from minors and vulnerable adults who are not sexually violent predators
when traveling between McNeil Island and the mainland. DSHS must facilitate local
operational advisory boards. DSHS staff at the SCC and the McNeil SCTF must have self-
defense and crisis response training. Escorts must also have training in the offender’s pattern
of offense. Until the facility reaches seven residents there must be a one-to-one staff to
resident ratio during waking hours and two staff for every three residents at night. Staff must
be trained in self-defense and incident de-escalation. DSHS must provide the Legislature with
a staffing plan for the anticipated growth of the facility to its maximum capacity.

Unless otherwise ordered by the court, all SCTF residents must have 24-hour electronic
monitoring, based on the global positioning system where available and funded. Residents
must be escorted by trained escorts within close proximity and under close supervision when
away from the facility. Escorts may not be relatives of the residents. DSHS must adopt a
violation policy for returning residents to the SCC or a higher level of security. The policy

must include a mandatory immediate return to the SCC, unless the person is arrested, for
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any serious violation and may include returns to the SCC for other violations. Serious
violations must include the commission of any crime, any unlawful use of a controlled
substance, and any violation of a condition targeted at the person’s documented pattern of
offense. Where DSHS contracts with a provider to operate a secure community transition
facility, great weight must be given to the provider’s record with regard to violations.

A joint select committee reviews and makes recommendations on equitable distribution
criteria for SCTFs, the siting criteria for these facilities, and a method for determining
possible mitigation for future SCTFs.

With the exception of the SCTF at McNeil Island, no county may be required to provide
more SCTF beds than the aggregate total number of persons committed from or with pending
commitment petitions from that county. Counties and cities may choose to site beds in excess
of the required number and those that do would be eligible for a bonus incentive. The
essential public facilities planning provisions for SCTFs are extended to non-GMA counties.
No county may preclude siting of SCTFs.

By August 31, 2001, DSHS must notify counties of the maximum number of beds that could
be sited in the county and the projected minimum and maximum number of beds needed for
the period of May 2004 through May 2007. Upon notification, counties must promptly notify
the cities in the county. DSHS must cease current siting activities and future sites must be
under the provisions of this act.

Counties and cities are eligible to participate in an incentive program for siting SCTFs. To
participate in the incentive program, counties and cities must give great weight to the
equitable distribution of SCTFs. Development regulations, comprehensive plans and other
laws must be consistent with the criteria in statute and rule, facilities must have at least three
beds, and sites must be approved by the department. The incentive program has four
components:

Counties and cities who commit to initiate the siting process for one or more SCTFs by
February 1, 2002 shall receive a planning grant from the Department of Community,
Trade, and Economic Development.

Any county or city that has issued all needed permits for an approved site by May 1,
2003 shall receive an incentive grant of $50,000 for each bed sited.

Any county or city that has issued all needed permits for an approved site before January
1, 2003 shall receive an additional incentive bonus of 20 percent of the incentive grant.

Any county or city that sites and permits SCTFs with beds in excess of the maximum that
the county could be required to site shall receive a bonus of $100,000 per excess bed.

Pierce County is eligible for the excess bed bonus for three SCTF beds on McNeil Island.
Despite the prohibition on requiring siting in addition to this facility, Pierce County and its
cities are eligible for the incentive program should they decide to site and actually permit
additional facilities.
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By October 1, 2001, DSHS must develop and publish policy guidelines for siting and
operation of SCTFs in consultation with the joint select committee.

The policy guidelines must balance average law enforcement response time against distance
from risk potential activities and endeavors to achieve a maximum five minute response time.
Sites may not be in direct proximity to risk potential activities or facilities in existence at the
time the site is listed for consideration. The guidelines must specify how DSHS will measure
distance and establish a method for analyzing and comparing the remaining criteria. DSHS
must have its analysis available at public hearings related to siting.

To be considered, a potential site must meet the distance requirements set out in the policy
guidelines, the property must be available for lease or purchase in the required time, reliable
security and back-up systems must be available, and appropriate permitting must be available
under the local zoning laws. DSHS must analyze and compare sites that meet the minimum
consideration criteria according to the method established in rule. Entry level or trainee
personnel must be supervised by more experienced personnel. The facility must have
minimum security, alarm, and back-up systems including generator systems. The systems
must be commercial grade, tamper-proof, and have panic devices for staff. There must be
land and cellular telephone access and radio back-up.

DSHS must work with local jurisdictions to develop locations for secure community transition
facilities and to achieve equitable distribution within the counties. Secure community
transition facilities are essential public facilities. Affected counties and cities must review
their county-wide plan, comprehensive plans and development regulations and if necessary
revise them to provide siting that is consistent with the siting criteria in statute. Affected
counties and cities may use their normal review processes but the review must not occur later
than the date specified in RCW 36.70A.130(1).

Any person convicted of a first two-strikes sex offense committed after the effective date of

the act and any person who has a prior two-strikes offense who is convicted of any other
felony sex offense committed after the effective date of the act is subject to sentencing to a
minimum and maximum term sentence. The minimum term is the term the offender would

be subject to under the existing statute. The maximum term is the statutory maximum

sentence for the offense. Class A felonies have a statutory maximum sentence of life. The
statutory maximum sentence for Class B felonies is ten years and for Class C felonies is five
years. Persons convicted of rape of a child in the first or second degree or child molestation
in the first degree who were under 18 at the time of the crime are subject to a determinate
sentence.

As the end of his or her minimum term approaches, the offender is subject to a review by the
End of Sentence Review Committee that assesses his or her risk level and that report is given
to the ISRB and to law enforcement prior to the offender’s release. DOC must make
recommendations related to conditions of release to the ISRB based on methods recognized
by experts in risk prediction. The ISRB decides whether to release the person to community
custody or retain the person in prison. The ISRB must release the offender unless he or she
is likelier than not to commit a predatory sex offense. If not released, the ISRB must set a
new minimum term not to exceed two years and review the person again at the end of that
period under the same standard. If the person is released, the ISRB must impose conditions
of community custody on the person. The person remains under community custody for the
maximum term. DOC must supervise the person in the community.
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If the person violates a condition of community custody, the person is entitled to an
administrative hearing and a sanction based on a graduated sanction system that became
effective July 1, 2000, under the Offender Accountability Act. The graduated sanctions must
be amended to permit community custody revocation to the full extent of the maximum term.
Hearings, with the same procedures and time lines established under the Offender
Accountability Act, are conducted by the ISRB unless the ISRB otherwise contracts with DOC
to conduct the hearings. The rights of the offender are the same as those in existing law
under the Offender Accountability Act, except that if community custody revocation is a
possible sanction, the person has a right to an attorney. In the case of a person convicted of
a Class A felony, community custody revocation could result in lifetime incarceration in
prison.

The crimes of assault in the second degree and kidnaping in the second degree when there
is a finding of sexual motivation, the crime of indecent liberties with a finding of forcible
compulsion, and the attempted crimes of child molestation in the first degree, indecent
liberties by forcible compulsion, rape in the first or second degree, and rape of a child in the
first or second degree are all Class A felonies. A person is guilty of sexually violent predator
escape if he or she escapes from the SCC, a less restrictive alternative, an authorized
absence, his or her escort, or if he or she tampers with his or her electronic monitor.
Sexually violent predator escape is a Class A felony with a five-year minimum term and is
sentenced under the indeterminate sentencing provisions. The crime of sexual misconduct
with a minor is modified to include a broader spectrum of school employees.

The ISRB is a member of the review team established under the dangerous mentally ill
offender legislation from 1999. The provisions of law related to the ISRB have been
amended with regard to this population of offenders to make them consistent with this act.

Votes on Final Passage:
Senate 35 11

First Special Session
Senate 39 8

Senate 38 9 (Senate reconsidered)
House 75 19 (House amended)

Second Special Session
Senate 29 11
House 67 14 (House amended)
Senate 26 13 (Senate concurred)

Effective: June 26, 2001
September 1, 2001 (Sections 301-363, 501 and 503)

Senate Bill Report -5- 3ESSB 6151



