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S-4914. 1

SENATE BI LL 6857

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on
By Senators Wnsley and Franklin

Read first tine 02/25/2000. Referred to Conmmittee on Health &
Long- Term Car e.

AN ACT Relating to nursing facility certificate of need
requi renents; and anendi ng RCW 70. 38. 111 and 70. 38. 115.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.38.111 and 1997 ¢ 210 s 1 are each anended to read
as follows:

(1) The departnent shall not require a certificate of need for the
offering of an inpatient tertiary health service by:

(a) A health naintenance organi zation or a conbination of health
mai nt enance organi zations if (i) the organization or conbination of
organi zations has, in the service area of the organization or the
servi ce areas of the organi zations in the conbi nati on, an enroll nent of
at least fifty thousand individuals, (ii) the facility in which the
service will be provided is or will be geographically |ocated so that
the service will be reasonably accessible to such enrol |l ed individuals,
and (iii) at least seventy-five percent of the patients who can
reasonably be expected to receive the tertiary health service will be
i ndividuals enrolled with such organization or organizations in the
conbi nati on
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(b) A health care facility if (i) the facility primarily provides
or will provide inpatient health services, (ii) the facility is or will
be controlled, directly or indirectly, by a health maintenance
organi zati on or a conbi nati on of heal th nmai nt enance organi zati ons whi ch
has, in the service area of the organi zation or service areas of the
organi zations in the conbination, an enrollnment of at least fifty
t housand individuals, (iii) the facility is or will be geographically
| ocated so that the service will be reasonably accessible to such
enrolled individuals, and (iv) at |east seventy-five percent of the
patients who can reasonably be expected to receive the tertiary health
service wll be individuals enrolled with such organization or
organi zations in the conbination; or

(c) Ahealth care facility (or portion thereof) if (i) the facility
is or wll be leased by a health maintenance organization or
conbi nation of health maintenance organizations which has, in the
service area of the organization or the service areas of the
organi zations in the conbination, an enrollnment of at least fifty
t housand individuals and, on the date the application is submtted
under subsection (2) of this section, at |least fifteen years renmain in
the termof the lease, (ii) the facility is or will be geographically
| ocated so that the service will be reasonably accessible to such
enrolled individuals, and (iii) at |east seventy-five percent of the
pati ents who can reasonably be expected to receive the tertiary health
service will be individuals enrolled wth such organizati on;
if, with respect to such offering or obligation by a nursing hone, the
departnment has, upon application under subsection (2) of this section,
granted an exenption from such requirenent to the organization,
conbi nati on of organi zations, or facility.

(2) A health nmintenance organization, conbination of health
mai nt enance organi zati ons, or health care facility shall not be exenpt
under subsection (1) of this section fromobtaining a certificate of
need before offering a tertiary health service unl ess:

(a) It has submtted at least thirty days prior to the offering of
services reviewabl e under RCW 70. 38. 105(4) (d) an application for such
exenption; and

(b) The application contains such information respecting the
organi zation, conbination, or facility and the proposed offering or
obl i gation by a nursing hone as the departnent nmay require to determ ne
i f the organi zation or conbi nation neets the requirenments of subsection
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(1) of this section or the facility neets or wll neet such
requi renents; and

(c) The departnent approves such application. The departnent shal
approve or di sapprove an application for exenption within thirty days
of receipt of a conpleted application. In the case of a proposed
health care facility (or portion thereof) which has not begun to
provide tertiary health services on the date an application is
submtted under this subsection wth respect to such facility (or
portion), the facility (or portion) shall neet the applicable
requi renments of subsection (1) of this section when the facility first
provi des such services. The departnent shall approve an application
submtted under this subsection if it determnes that the applicable
requi renents of subsection (1) of this section are net.

(3) A health care facility (or any part thereof) with respect to
whi ch an exenpti on was grant ed under subsection (1) of this section may
not be sold or | eased and a controlling interest in such facility or in
a | ease of such facility nmay not be acquired and a health care facility
described in (1)(c) which was granted an exenpti on under subsection (1)
of this section may not be used by any person other than the |essee
described in (1)(c) unless:

(a) The departnent issues a certificate of need approving the sale,
| ease, acquisition, or use; or

(b) The departnent determ nes, upon application, that (i) the
entity to which the facility is proposed to be sold or |eased, which
intends to acquire the controlling interest, or which intends to use
the facility is a health mai ntenance organi zation or a conbination of
heal th rmai ntenance organizations which neets the requirenents of
(L(a)(i), and (ii) wth respect to such facility, nmeets the
requirenents of (1)(a)(ii) or (iii) or the requirenments of (1)(b)(i)
and (ii).

(4) In the case of a heal th mai ntenance organi zati on, an anbul atory
care facility, or a health care facility, which anbulatory or health
care facility is controlled, directly or indirectly, by a health
mai nt enance organization or a conbination of health naintenance
organi zations, the departnent may under the program apply its
certificate of need requirenents only to the offering of inpatient
tertiary health services and then only to the extent that such offering
is not exenpt under the provisions of this section.
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(5)(a) The departnent shall not require a certificate of need for
the construction, developnment, or other establishnment of a nursing
home, or the addition of beds to an existing nursing honme, that is
owned and operated by a continuing care retirenent community that:

(1) Ofers services only to contractual nenbers;

(ii) Provides its nenbers a contractually guaranteed range of
services from independent living through skilled nursing, including
sone assistance with daily living activities;

(1i1) Contractually assunes responsibility for the cost of services
exceedi ng the nenber’s financial responsibility under the contract, so
that no third party, with the exception of insurance purchased by the
retirement community or its nenbers, but including the nedicaid
program is liable for costs of care even if the nenber depletes his or
her personal resources;

(iv) Has offered continuing care contracts and operated a nursing
home continuously since January 1, 1988, or has obtained a certificate
of need to establish a nursing honeg;

(v) Maintains a binding agreenent with the state assuring that
financial liability for services to nenbers, including nursing hone
services, wll not fall upon the state;

(vi) Does not operate, and has not undertaken a project that would
result in a nunber of nursing hone beds in excess of one for every four
living units operated by the continuing care retirenment comunity,
excl usi ve of nursing hone beds; and

(vii) Has obtained a professional review of pricing and |ong-term
solvency within the prior five years which was fully disclosed to
menbers.

(b) A continuing care retirement community shall not be exenpt
under this subsection fromobtaining a certificate of need unl ess:

(1) I't has submtted an application for exenption at least thirty
days prior to conmencing construction of, is submtting an application
for the licensure of, or is commencing operation of a nursing hone,
whi chever cones first; and

(1i) The application docunents to the departnent that the
continuing care retirenment community qualifies for exenption.

(c) The sale, |ease, acquisition, or use of part or all of a
continuing care retirement community nursing home that qualifies for
exenpti on under this subsection shall require prior certificate of need
approval to qualify for licensure as a nursing honme unless the
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departnment determ nes such sale, |ease, acquisition, or use is by a
continuing care retirement community that nmeets the conditions of (a)
of this subsection.

(6) A rural hospital, as defined by the departnent, reducing the
nunber of |icensed beds to becone a rural primary care hospital under
the provisions of Part ATitle XVIIIl of the Social Security Act Section
1820, 42 U.S.C., 1395c et seq. may, within three years of the reduction
of beds licensed under chapter 70.41 RCW increase the nunber of
licensed beds to no nore than the previously |icensed nunber w thout
bei ng subject to the provisions of this chapter.

(7) A rural health care facility licensed under RCW 70.175.100
formerly licensed as a hospital under chapter 70.41 RCW may, wthin
three years of the effective date of the rural health care facility
license, apply to the departnent for a hospital |icense and not be
subj ect to the requirenents of RCW70.38.105(4)(a) as the construction,
devel opnment, or other establishment of a new hospital, provided there
IS no increase in the nunber of beds previously |icensed under chapter
70.41 RCWand there is no redistribution in the nunber of beds used for
acute care or long-termcare, the rural health care facility has been
in continuous operation, and the rural health care facility has not
been purchased or | eased.

(8)(a) A nursing hone that voluntarily reduces the nunber of its
i censed beds to provide assisted living, |icensed boardi ng hone care,
adult day care, adult day health, respite care, hospice, outpatient
t herapy services, congregate neals, hone health, or senior wellness
clinic, or to reduce to one or tw the nunber of beds per roomor to
ot herwi se enhance the quality of life for residents in the nursing
home, may convert the original facility or portion of the facility
back, and thereby increase the nunber of nursing hone beds to no nore
than the previously licensed nunber of nursing hone beds wthout
obtaining a certificate of need under this chapter, provided the
facility has been in continuous operation and has not been purchased or
| eased. Any conversion to the original |icensed bed capacity, or to
any portion thereof, shall conply with the sane life and safety code
requirenents as existed at the time the nursing honme voluntarily
reduced its licensed beds; unless waivers fromsuch requirenents were
i ssued, in which case the converted beds shall reflect the conditions
or standards that then existed pursuant to the approved waivers.
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(b) To convert beds back to nursing honme beds under this
subsection, the nursing home nust:

(1) Gvenotice of its intent to preserve conversion options to the
departnment of health no later than thirty days after the effective date
of the license reduction; and

(1i) Gve notice to the departnent of health and to the departnent
of social and health services of the intent to convert beds back. If
construction is required for the conversion of beds back, the notice of
intent to convert beds back nust be given, at a m nimum one year prior
to the effective date of license nodification reflecting the restored
beds; otherwi se, the notice nust be given a mninmm of ninety days
prior to the effective date of license nodification reflecting the
restored beds. Prior to any license nodification to convert beds back
to nursing home beds under this section, the |icensee nust denonstrate
that the nursing honme neets the certificate of need exenption
requi renents of this section.

The term"construction,” as used in (b)(ii) of this subsection, is
limted to those projects that are expected to equal or exceed the
expendi ture m ni mrum anount, as determ ned under this chapter.

(c) ((Conversion—ot—beds—back—under—thts—subsection—nust—be

&¥)) Nursing hone beds that have been voluntarily reduced under
this section shall be counted as avail abl e nursing hone beds for the
pur pose of eval uating need under RCW 70. 38.115(2) (a) and (k) so long
as the facility retains the ability to convert them back to nursing
home use under the ternms of this section.

((e))) (d) When a building owner has secured an interest in the
nur si ng hone beds, which are intended to be voluntarily reduced by the
i censee under (a) of this subsection, the applicant shall provide the
departnment with a witten statenent indicating the building ower’s
approval of the bed reduction.

Sec. 2. RCW70.38.115 and 1996 ¢ 178 s 22 are each anended to read
as follows:

(1) Certificates of need shall be issued, denied, suspended, or
revoked by the designee of the secretary in accord with the provisions
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of this chapter and rules of the departnment which establish review
procedures and criteria for the certificate of need program

(2) Criteria for the review of certificate of need applications,
except as provided in subsection (3) of this section for health
mai nt enance organi zations, shall include but not be limted to
consi deration of the foll ow ng:

(a) The need that the population served or to be served by such
services has for such services;

(b) The availability of |Iess costly or nore effective alternative
met hods of providing such services;

(c) The financial feasibility and the probable inpact of the
proposal on the cost of and charges for providing health services in
the community to be served;

(d) In the case of health services to be provided, (i) the
avai lability of alternative uses of project resources for the provision
of other health services, (ii) the extent to which such proposed
services will be accessible to all residents of the area to be served,
and (iii) the need for and the availability in the community of
services and facilities for osteopathic physicians and surgeons and
al l opathic physicians and their patients. The departnent shal
consider the application in terns of its inpact on existing and
proposed institutional training progranms for doctors of osteopathic
medi cine and surgery and nedicine at the student, internship, and
residency training |evels;

(e) Inthe case of a construction project, the costs and net hods of
the proposed construction, including the cost and nethods of energy
provi sion, and t he probabl e i npact of the construction project reviewed
(1) on the cost of providing health services by the person proposing
such construction project and (ii) on the cost and charges to the
public of providing health services by other persons;

(f) The special needs and circunstances of osteopathic hospitals,
nonal | opat hic services and children’s hospitals;

(g) Inprovenents or innovations in the financing and delivery of
health services which foster cost containnent and serve to pronote
qual ity assurance and cost-effectiveness;

(h) I'n the case of health services proposed to be provided, the
efficiency and appropriateness of the use of existing services and
facilities simlar to those proposed;
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(1) I'n the case of existing services or facilities, the quality of
care provided by such services or facilities in the past;

(Jj) I'n the case of hospital certificate of need applications,
whet her the hospital neets or exceeds the regional average |evel of
charity care, as determ ned by the secretary; and

(k) I'n the case of nursing honme applications:

(1) The availability of other nursing honme beds in the planning
area to be served; and

(1i) The availability of other services in the comunity to be
served. Data used to determ ne the availability of other services wll
i nclude but not be limted to data provi ded by the departnent of soci al
and heal th services.

(3) A certificate of need application of a health maintenance
organi zation or a health care facility whichis controlled, directly or
indirectly, by a health mai ntenance organi zati on, shall be approved by
the departnent if the departnent finds:

(a) Approval of such application is required to neet the needs of
the nmenbers of the health maintenance organization and of the new
menbers whi ch such organi zati on can reasonably be expected to enroll;
and

(b) The health maintenance organization is unable to provide,
t hrough services or facilities which can reasonably be expected to be
avai lable to the organi zation, its health services in a reasonabl e and
cost-effective manner which is consistent with the basic nethod of
operation of the organi zation and whi ch nakes such services avail abl e
on a long-termbasis through physicians and ot her heal th professionals
associated with it.

A health care facility, or any part thereof, wth respect to which
a certificate of need was issued under this subsection may not be sold
or leased and a controlling interest in such facility or in a | ease of
such facility may not be acquired unless the departnent issues a
certificate of need approving the sale, acquisition, or |ease.

(4) Until the final expiration of the state health plan as provided
under RCW70. 38. 919, the decision of the departnent on a certificate of
need application shall be consistent with the state health plan in
ef fect, except in energency circunstances which pose a threat to the
public health. The departnment in making its final decision may issue
a conditional certificate of need if it finds that the project is
justified only under specific circunstances. The conditions shall
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directly relate to the project being reviewed. The conditions may be
released if it can be substantiated that the conditions are no | onger
valid and the rel ease of such conditions would be consistent with the
pur poses of this chapter.

(5) Criteria adopted for review in accordance with subsection (2)
of this section may vary according to the purpose for which the
particular review is being conducted or the type of health service
revi ewed.

(6) The departnment shall specify information to be required for
certificate of need applications. Wthin fifteen days of receipt of
the application, the departnent shall request additional information
consi dered necessary to the application or start the revi ew process.
Applicants may decline to submt requested information through witten
notice to the departnent, in which case review starts on the date of
recei pt of the notice. Applications may be denied or |limted because
of failure to submt required and necessary information.

(7) Concurrent review is for the purpose of conparative analysis
and eval uation of conmpeting or simlar projects in order to determ ne
whi ch of the projects may best neet identified needs. Categories of
projects subject to concurrent reviewinclude at | east new health care
facilities, new services, and expansion of existing health care

facilities. The departnment shall specify tinme periods for the
subm ssion of applications for «certificates of need subject to
concurrent review, which shall not exceed ninety days. Revi ew of

concurrent applications shall start fifteen days after the concl usion
of the tinme period for subm ssion of applications subject to concurrent
revi ew. Concurrent review periods shall be |limted to one hundred
fifty days, except as provided for in rules adopted by the departnent
authorizing and limting amendnent during the course of the review, or
for an unresol ved pivotal issue declared by the departnent.

(8) Review periods for certificate of need applications other than
t hose subject to concurrent review shall be limted to ninety days.
Revi ew peri ods nmay be extended up to thirty days if needed by a review
agency, and for unresol ved pivotal issues the departnent may extend up
to an additional thirty days. A review may be extended in any case if
t he applicant agrees to the extension.

(9) The departnment or its designee, shall conduct a public hearing
on a certificate of need application if requested unless the reviewis
expedi ted or subject to energency review. The departnent by rul e shal

p. 9 SB 6857



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNDMDNDNMNMNDNMDDNMNMNDNMDNMNMNMNMDNPEPRPPRPERPERPPRPERPRRERPPRPRE
0O NO Ol A W NPEFP O OOWwuNOD O P WNPEOOooOOWwNOO O~ owdNDEe. o

specify the period of time within which a public hearing nust be
requested and requirenents related to public notice of the hearing,
procedures, recordkeeping and related matters.

(10)(a) Any applicant denied a certificate of need or whose
certificate of need has been suspended or revoked has the right to an
adj udi cati ve proceeding. The proceeding is governed by chapter 34.05
RCW the Adm nistrative Procedure Act.

(b) Any health care facility or health naintenance organi zation
that: (i) Provides services simlar to the services provided by the
appl i cant and under revi ew pursuant to this subsection; (ii) is |ocated
within the applicant’s health service area; and (iii) testified or
subm tted evidence at a public hearing held pursuant to subsection (9)
of this section, shall be provided an opportunity to present oral or
witten testinony and argunent in a proceeding under this subsection:
PROVI DED, That the health care facility or health nmaintenance
organi zation had, in witing, requested to be inforned of the
departnent’s deci si ons.

(c) If the departnent desires to settle with the applicant prior to
t he concl usi on of the adjudicative proceedi ng, the departnment shall so
informthe health care facility or heal th maintenance organi zati on and
afford them an opportunity to comrent, in advance, on the proposed
settl enent.

(11) An anended certificate of need shall be required for the
foll ow ng nodifications of an approved project:

(a) A new service requiring review under this chapter;

(b) An expansion of a service subject to review beyond that
originally approved;

(c) An increase in bed capacity;

(d) A significant reduction in the scope of a nursing hone project
w thout a commensurate reduction in the cost of the nursing hone
project, or a cost increase (as represented in bids on a nursing hone
construction project or final cost estimtes acceptable to the person
to whom the certificate of need was issued) if the total of such
i ncreases exceeds twelve percent or fifty thousand dollars, whichever
is greater, over the maxi numcapital expenditure approved. The review
of reductions or cost increases shall be restricted to the continued
conformance of the nursing hone project with the review criteria
pertaining to financial feasibility and cost contai nnent.
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(12) An application for a certificate of need for a nursing hone
capital expenditure which is determned by the departnent to be
required to elimnate or prevent inmmnent safety hazards or correct
vi ol ati ons of applicable |licensure and accreditation standards shall be
appr oved.

(13)(a) Replacenment of existing nursing honme beds in the sane
pl anni ng area by an existing |icensee who has operated the beds for at
| east one year shall not require a certificate of need under this
chapter. The licensee shall give witten notice of its intent to
replace the existing nursing hone beds to the departnent and shall
provi de the departnent with informati on as nay be required pursuant to
rule. Replacenent of the beds by a party other than the licensee is
subject to certificate of need review under this chapter, except as
ot herwi se permtted by subsection (14) of this section.

(b) When an entire nursing hone ceases operation, the |licensee or
any ot her party who has secured an interest in the beds may reserve his
or her interest in the beds for eight years or until a certificate of
need to replace themis issued, whichever occurs first. However, the
nursi ng hone, |licensee, or any other party who has secured an interest
in the beds nust give notice of its intent to retain the beds to the
departnment of health no later than thirty days after the effective date
of the facility's closure. Certificate of need review shall be
required for any party who has reserved the nursing honme beds except
that the need criteria shall be deened net when the applicant is the
licensee who had operated the beds for at |east one year, who has
operated the beds for at |east one year immedi ately preceding the
reservation of the beds, and who is replacing the beds in the sane
pl anni ng ar ea.

(14) In the event that a |icensee, who has provided the departnent
with notice of his or her intent to replace nursing hone beds under
subsection (13)(a) of this section, engages in unprofessional conduct
or becones unable to practice with reasonable skill and safety by
reason of nental or physical condition, pursuant to chapter 18.130 RCW
((er)) dies, or files for or otherwi se declares bankruptcy, the
buil ding owner shall be permtted to conplete the nursing honme bed
repl acenent project, provided the building owner has secured an
interest in the beds.

~-- END ---
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