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SENATE BI LL 6199

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By Senators Wjahn, Wnsl ey, Thi baudeau, Snyder, Goings, Kohl-Welles,
Jacobsen, Fraser, Prentice, Costa, Rasnussen, Bauer, Spanel, MAuliffe,
Gardner, Franklin and Kline

Read first tine 01/10/2000. Referred to Conmmittee on Health &
Long- Term Car e.

AN ACT Relating to health care patient protection; anending RCW
51.04.020 and 74.09.050; adding new sections to chapter 48.43 RCW
adding a new section to chapter 43.70 RCW adding a new section to
chapter 41.05 RCW adding a new section to chapter 7.70 RCW creating
new sections; repealing RCW 48.43.075, 48.43.095, and 48.43.105; and
provi ding an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON.  Sec. 1. PATI ENT RI GHTS. It is the intent of the
| egi slature that patients covered by health plans receive quality
heal th care designed to maintain and i nprove their health. The purpose
of this act is to ensure that health plan patients:

(1) Have inproved access to information regarding their health
pl ans;

(2) Have sufficient and tinmely access to appropriate health care
servi ces, and choice anong health care providers;

(3) Are assured that health care decisions are made by appropriate
medi cal personnel;

(4) Have access to a quick and i npartial process for appealing plan
deci si ons;
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(5 Are protected from unnecessary invasions of health care
privacy; and

(6) Are assured that personal health care information will be used
only as necessary to obtain and pay for health care or to i nprove the
quality of care.

NEW_SECTI ON. Sec. 2. HEALTH | NFORMATI ON PRI VACY. (1) Each
carrier that offers a health plan nust devel op and i npl enment policies
and procedures governing the collection, use, and disclosure of health
information. These policies and procedures nust include nethods for
enrollees to access information about thenselves and to anend any
information that is inaccurate, for enrollees to restrict the
di scl osure of sensitive information about thensel ves, and for enroll ees
to obtain information about the carrier’s health infornmation policies.
In addition, these policies and procedures nust include nethods for
carrier oversight and enforcenent of information policies, for carrier
st orage and di sposal of health information, and for carrier confornance
to state and federal | aws governing the coll ection, use, and di scl osure
of personally identifiable health information. Each carrier nust
provide a summary notice of its health information policies to
enrollees, including the enrollee’s right to restrict the collection,
use, and disclosure of their own health information.

(2) Except as otherwise required by statute or rule, or a carrier’s
di scl osure made pursuant to requirenments i n RCW70. 02. 050 and 70. 02. 900
for health care providers, a carrier is, and all persons acting at the
direction of or on behalf of a carrier or in receipt of an enrollee’s
personally identifiable health information are, prohibited from
collecting, wusing, or disclosing personally identifiable health
information unless authorized in witing by the person who is the
subject of the information. At a m ninmum such authorization nust be
valid for a limted tine and purpose; be specific as to purpose and
types of information to be collected, used, or disclosed; and identify
t he persons who will be receiving the information.

(3) Nothing in this section shall be construed to prevent: (a) The
creation, use, or release of anonynous data that has been coded or
encrypted to protect the identity of the individual, and for which
there is no reasonable basis to believe that the information could be
used to identify an individual; or (b) the release by a carrier of
personal ly identifiable health information for health research subject
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to the requirenents of the federal "common rule" at 21 CF. R Secs. 50
and 56 (1968) and 45 C.F.R Sec. 46 (1972).

(4) The comm ssioner shall adopt rules to inplenment this section
and shall take into consideration health information privacy standards
recommended by the national association of insurance conm ssioners and
ot her rel ated professional organizations.

(5) The comm ssioner shall enforce the provisions of chapter 70.02
RCWas they apply to carriers.

NEW SECTI ON.  Sec. 3. | NFORVATION DI SCLOSURE. (1) A carrier that
offers a health plan may not offer to sell a health plan to an enroll ee
or to any group representative, agent, enployer, or enrollee
representative without first offering to provide, and providing upon
request, the following information before purchase or selection:

(a) A listing of covered benefits, including prescription drug
categories, definitions of terns such as generic versus brand nane, and
policies regardi ng coverage of drugs, such as how t hey becone approved
or taken off the formulary, and how consuners nmay be involved in
deci si ons about benefits;

(b) Alisting of exclusions, reductions, and limtations to covered
benefits, including policies and practices related to any drug
formul ary, and any definition of nedical necessity or other coverage
criteria upon which they nmay be based,;

(c) A statenment of the carrier’s policies for protecting the
confidentiality of health information;

(d) Astatenent containing the cost of prem uns and enrol | ee poi nt -
of -servi ce cost-sharing requirenents;

(e) A summary explanation of the carrier’s grievance process;

(f) A statenent regarding the availability of a point-of-service
option, if any, and how the option operates; and

(g) A convenient neans of obtaining a list of participating
provi ders, including disclosure of network arrangenments that restrict
access to providers wthin any plan network. The offer to provide the
information referenced in this subsection nust be clearly and
prom nently displayed on any information provided to any prospective
enrollee or to any prospective group representative, agent, enployer,
or enrollee representati ve.

(2) Upon the request of any person, including a current enroll ee,
prospective enrollee, or the insurance conm ssioner, a carrier and the
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Washi ngton state health care authority, established by chapter 41.05
RCW in relation to the uniform nedical plan nust provide witten
information regarding any health care plan it offers, that includes the
followng witten information:

(a) Any docunents, instrunments, or other infornmationreferredtoin
the enrol | ment agreenent;

(b) A full description of the procedures to be followed by an
enroll ee for consulting a provider other than the primary care provider
and whet her the enrollee’s primary care provider, the carrier’s nedical
director, or another entity nust authorize the referral;

(c) Procedures, if any, that an enrollee nust first follow for
obtaining prior authorization for health care services;

(d) A witten description of any reinbursement or paynent
arrangenments, including, but not limted to, capitation provisions,
fee-for-service provisions, and health care delivery efficiency
provi sions, between a carrier and a provider or network;

(e) An annual accounting of all paynents nmade by the carrier which
have been counted against any paynent limtations, visit [imtations,
or other overall limtations on a person’s coverage under a plan;

(f) Acopy of the carrier’s grievance process for claimor service
denial and for dissatisfaction wwth care; and

(g) Descriptions and justifications for provider conpensation
prograns, including any incentives or penalties that are intended to
encourage providers to withhold services or mnimze or avoid referral s
to specialists.

(3) Each carrier and the Washington state health care authority
shall provide to all enrollees and prospective enrollees a list of
avai |l abl e di scl osure itens.

(4) Nothing in this section requires a carrier to divulge
proprietary information to an enroll ee.

(5) No carrier may advertise, market, or present any health planto
the public as a plan that covers services that help prevent illness or
pronote the health of enrollees unless it:

(a) Provides all clinical preventive health services provided by
the basic health plan, authorized by chapter 70.47 RCW

(b) Monitors and reports annually to enrollees on standardi zed
measures of health care and satisfaction of all enrollees in the health
pl an as defined by the state departnent of health, after consideration
of national standardized neasurenent systens adopted by national
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managed care accreditation organizations and state agencies that
pur chase managed health care servi ces;

(c) Has a certificate of approved partnership with the state
departnment of health or a local health jurisdiction, attesting to the
plan’s active participation in community-wi de efforts to maintain and
i nprove the health status of its enrollees through activities such as
public health educational prograns; and

(d) Makes avail abl e upon request to enrollees its integrated plan
to identify and manage the nost preval ent di seases within its enrolled
popul ation, including cancer, heart disease, and stroke.

(6) No carrier may preclude or discourage its providers from
informng patients of the care he or she requires, including various
treatnment options, and whether in the providers’ view such care is
consistent with the plan’s health coverage criteria, or otherw se
covered by the patient’s service agreenent with the carrier. No
carrier may prohibit, discourage, or penalize a provider otherw se
practicing in conpliance with the law from advocating on behal f of a
patient with a carrier. Nothing in this section shall be construed to
authorize a provider to bind a carrier to pay for any service.

(7) No carrier may preclude or discourage patients or those paying
for their coverage fromdi scussing the conparative nerits of different
carriers wth their providers. This prohibition specifically includes
prohibiting or limting providers participating in those discussions
even if critical of a carrier.

NEW SECTI ON.  Sec. 4. ACCESS TO APPROPRI ATE HEALTH SERVI CES. (1)
Each enrollee in a health plan nmust have adequate choice anong
qualified health care providers.

(2) Each carrier nmust allow an enrollee to choose a primary care
provi der who is accepting new enrollees froma |list of participating
provi ders who substantially share the varied characteristics of the
enrol | ed popul ati on.

(3) Each carrier must have a process whereby an enrollee whose
medi cal condition so warrants i s authorized to use a nedi cal speciali st
as a primary care provider, or to receive a standing referral to a
specialist for an extended period of tinme. This may include enrollees
suffering fromchronic di seases and those with other special needs.

(4) Each carrier nmust provide for appropriate and tinely referral
of enrollees to a choice of specialists wwthin the plan if specialty
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care is warranted. If the type of nedical specialist needed for a
specific conditionis not represented on the specialty panel, enroll ees
must have access to nonparticipating specialty health care providers.

(5) Each carrier nust provide, upon the request of an enrollee,
access by the enrollee to a second opinion regarding any nedical
di agnosi s or treatnment plan froma qualified provider of the enrollee’s
choice. However, the carrier’s paynent to a nonparticipating provider
offering the second opinion may be limted to the anmount that the
carrier would pay a participating provider for a second opinion. The
consuner is responsible for paynent of any charges in excess of the
anount paid to the nonparticipating provider by the carrier

(6) Each carrier nmust, at the carrier’s expense, allowenrollees to
continue receiving services froma primary care provi der whose contract
with the plan or whose contract with a subcontractor is being
term nated by the plan or subcontractor w thout cause under the terns
of that contract for no longer than sixty days follow ng notice of
termnation to the enrollees or, in group coverage arrangenents
i nvol ving periods of open enrollnent, only until the end of the next
open enroll ment period. The provider’s relationship with the carrier
or subcontractor must be continued on the sane terns and conditions as
those of the contract the plan or subcontractor is term nating, except
for any provision requiring that the carrier assign new enrollees to
the term nated provider.

(7) Each carrier nust conmuni cate enrollee information required in
this chapter by neans that ensure that a substantial portion of the
enrol | ee popul ati on can nmake use of this information.

(8) Every carrier shall neet the standards set forth in this
section and any rules adopted by the comm ssioner to inplenent this
section. For the purposes of this section, the comm ssioner shall
consider relevant standards adopted by national managed care
accreditation organi zations and state agencies that purchase nmanaged
heal th care services.

NEW SECTION. Sec. 5. HEALTH CARE DECISIONS. (1) Carriers that
offer a health plan shall maintain a docunented utilization review
program description and witten utilization review criteria based on
reasonabl e nedi cal evi dence. The program nust include a nethod for
reviewing and wupdating criteria. Carriers shall nmake clinical
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protocol s, nedical mnagenent standards, and other review criteria
avai |l abl e upon request to participating providers.

(2) The comm ssioner shall adopt, in rule, standards for this
section after considering relevant standards adopted by national
managed care accreditation organi zations and the state agencies that
purchase managed health care servi ces.

NEW SECTION. Sec. 6. RETROSPECTIVE DENIAL OF SERVICES. (1) A
health carrier that offers a health plan shall not retrospectively deny
coverage for enmergency and nonenergency care that had prior
aut hori zation under the plan’s witten policies.

(2) The comm ssioner shall adopt, in rule, standards for this
section after considering relevant standards adopted by national
managed care accreditation organi zations and the state agencies that
purchase nmanaged health care servi ces.

NEW SECTION. Sec. 7. GRIEVANCE PROCESS. (1) Each carrier that
offers a health plan nmust have a fully operational, conprehensive
gri evance process that conplies with the requirenents of this section
and any rules adopted by the conm ssioner to inplenent this section.
For the purposes of this section, the conm ssioner shall consider
grievance process standards adopted by national managed care
accreditation organi zations and state agencies that purchase nanaged
heal th care services.

(2) Each carrier nust provide witten notice to an enrollee and the
enrollee’s provider of its decision to nodify, discontinue, or deny a
health service for the enrollee.

(3) Each carrier nmust process as a grievance:

(a) An enrollee’s conplaint about the quality or availability of a
heal t h servi ce;

(b) An enrollee’ s conplaint about an issue other than the quality
or availability of a health service that the carrier has not resol ved
wi thin response tinelines established by the comm ssioner inrules; and

(c) An enrollee’s request that the carrier reconsider: (i) Its
decision to nodify, discontinue, or deny a health service, or (ii) its
initial resolution of a conplaint or grievance nmade by an enroll ee.

(4) To process a grievance, each carrier nust:

(a) Provide witten notice to the enrollee when the grievance is
recei ved,
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(b) Assist the enrollee with the grievance process;

(c) Expedite a grievance if the enrollee’'s provider or the
carrier’s nedical director determnes, or if other evidence indicates
that follow ng the grievance process response tinelines could seriously
j eopardi ze the enrollee’s health or ability to regai n maxi numfuncti on;

(d) Cooperate with a representative chosen by the enroll ee;

(e) Consider information submtted by the enroll ee;

(f) I'nvestigate and resolve the grievance; and

(g) Provide witten notice of its resolution of the grievance to
the enrollee and, wth the permssion of the enrollee, to the
enrol |l ee’ s providers.

(5) Witten notice required by subsections (2) and (4) of this
section nust explain:

(a) The carrier’s decision and the supporting coverage or clinical
reasons, including any alternative health service that my be
appropriate; and

(b) The carrier’s grievance process, including information, as
appropriate, about howto exercise enrollee’ s rights to obtain a second
opinion, how to continue receiving services as provided in this
section, and how to discuss a grievance resolution wth an inpartia
carrier representative authorized to review and nodify the grievance
resol ution.

(6) When an enrollee requests that the carrier reconsider its
decision to nodify or discontinue a health service that an enrollee is
receiving through the plan, the carrier nust continue to provide that
health service until the grievance is resolved. If the resolution
affirns the carrier’s decision, the enroll ee may be responsi ble for the
cost of this continued health service.

(7) Each carrier nmust provide a clear explanation of the grievance
process upon request, upon enroll nent to newenrollees, and annually to
enrol | ees and subcontractors.

(8 Each carrier nust: Track each grievance wuntil final
resolution; maintain, and make accessible to the comm ssioner for a
period of three years, a log of all grievances; and identify and
eval uate trends in grievances.

(9 No penalty, fine, sanction, or obligation resulting from a
grievance may be inposed on a provider until any related provider
conplaints filed under RCW 48. 43. 055 have been adj udi cat ed.

SB 6199 p. 8
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NEW SECTI ON.  Sec. 8. | NDEPENDENT REVI EW OF HEALTH CARE DI SPUTES.
(1) There is a need for a process for the fair consideration of
consuner conplaints relating to decisions by carriers that offer a
health plan to nodify, discontinue, or deny coverage of or paynent for
health care. The conm ssioner shall adopt rules that:

(a) Permt a person to seek review of a carrier’s decision to
nodi fy, discontinue, or deny a health service by an i ndependent review
organi zation, after the carrier has conpleted its grievance procedures
and its decision is unfavorable to the enrollee, or the carrier has
exceeded the tinelines for grievances established by the conm ssioner,
W t hout good cause and wi thout reaching a decision;

(b) Establish and wuse a rotational registry system for the
assignment of a certified independent review organization to each
appeal ;

(c) Require carriers to provide to the appropriate independent
review organi zation not later than the third business day after the
date the carrier receives a request for review a copy of:

(i) Any nedical records of the enrollee that are relevant to the
revi ew,

(i1) Any docunents used by the plan in nmaking the determnation to
be reviewed by the organization;

(ti1) Any docunentation and witten information submtted to the
carrier in support of the appeal; and

(tv) A list of each physician or health care provider who has
provi ded care to the enrol |l ee and who nay have nedi cal records rel evant
to the appeal;

(d) Authorize reviewers to nake determ nations regarding the
medi cal necessity or appropriateness of, or the application of health
pl an coverage criteria to, health care itenms and services for an
enrollee. The reviewers’ determ nations nust be base upon their expert
medi cal judgnent, after consideration of relevant nedical, scientific,
and cost-effectiveness evidence, and the standards of practice in the
rel evant community; and

(e) Require carriers to conmply with the independent review
organi zation’s determ nation, and to pay for the independent review.

(2) Health information or other confidential or proprietary
information in the custody of a carrier may be provided to an
i ndependent review organi zation, subject to rules adopted by the
conm ssi oner.

p. 9 SB 6199
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NEW SECTION. Sec. 9. A new section is added to chapter 43.70 RCW
to read as foll ows:

| NDEPENDENT REVI EW ORGANI ZATI ONS. (1) The departnent of health
shal | :

(a) Adopt rules providing a procedure for contracting with one or
nmore organizations to perform independent review of health care
di sputes described in section 8 of this act. The organization shall:

(1) Be fornmed by health care providers who have denonstrated
expertise and a history of reviewing health care in ternms of nedical
necessity, appropriateness, and the application to other health plan
coverage criterion

(ii) Be advised by a consunmer advisory board that is broadly
representative of the patient population whose clains are to be
revi ewed; and

(1i1) Meet other reasonabl e requirenents of the departnent directly
related to the functions the organization is to performunder section
9 of this act;

(b) Designate every two years one or nore organi zati ons selected in
accordance with this subsection to perform the functions listed in
section 9 of this act; and

(c) Ensure that the organizationis free frominterference by state
government in its functioning except to ensure that it conplies with
the contract it has with the departnent and this act.

(2) The rul es adopted under subsection (1)(a) of this section nust
ensur e:

(a) The confidentiality of nedical records transmtted to an
i ndependent revi ew organi zation for use in independent reviews;

(b) The qualifications and independence of each health care
provi der or physician making review determ nations for an independent
review organi zation. Any health care provider or physician making a
review determnation in a specific review nust be free of any actual or
potential conflict of interest or bias with respect to the carrier
whose decision is being reviewed, any health care provider or facility
who has made a treatnent recomrendation or determ nation prior to the
appeal being initiated by the consuner, or the consuner;

(c) The fairness of the procedures used by an independent review
organi zation in making the determ nations; and

(d) Tinely notice to enrollees of the results of the independent
review, including the clinical basis for the determ nation.

SB 6199 p. 10
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(3) The rul es adopt ed under subsection (1)(a) of this section nust
require that each i ndependent review organization nmake its
determ nation

(a) Not later than the earlier of:

(1) The fifteenth day after the date the independent review
organi zation receives the information necessary to nmake the
determ nation; or

(i) The twentieth day after the date the independent review
organi zation receives the request that the determ nation be nmade; and

(b) In cases of a condition that could seriously jeopardize the
enrollee’s health or ability to regain maxi numfunction, not |ater than
the earlier of:

(1) Seventy-two hours after the date the independent review
organi zation receives the information necessary to make the
determ nation; or

(i) The eighth day after the date the independent review
organi zation receives the request that the determ nation be made.

(4) To be certified as an independent review organi zation under
this chapter, an organization mnust submt to the departnent an
application in the formrequired by the departnment. The application
must i ncl ude:

(a) For an applicant that is publicly held, the name of each
st ockhol der or owner of nore than five percent of any stock or options;

(b) The nane of any hol der of bonds or notes of the applicant that
exceed one hundred thousand doll ars;

(c) The nanme and type of business of each corporation or other
organi zation that the applicant controls or is affiliated with and the
nature and extent of the affiliation or control;

(d) The nanme and a bi ographical sketch of each director, officer,
and executive of the applicant and any entity |isted under (c) of this
subsection and a description of any relationship the named i ndividual
has w th:

(1) Acarrier;

(i) Awutilization review agent;

(ti1) A nonprofit health corporation;

(tv) A health care provider; or

(v) A group representing any of the entities described by (d)(i)
through (iv) of this subsection;

p. 11 SB 6199
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(e) The percentage of the applicant’s revenues that are anti ci pated
to be derived fromreviews conducted under section 8 of this act;

(f) A description of the areas of expertise of the health care
pr of essi onal s maki ng review determ nations for the applicant; and

(g0 The procedures to be wused by the independent review
organi zation in making review determ nations regarding reviews
conduct ed under section 8 of this act.

(5) The independent review organi zation shall annually submt the
i nformation required by subsection (4) of this section. |If at any tine
there is a material change in the information included in the
application under subsection (4) of this section, the independent
revi ew organi zation shall submt updated information to the departnent.

(6) An independent review organi zation may not be a subsidiary of,
or in any way owned or controlled by, a carrier or a trade or
pr of essi onal association of carriers.

(7) An independent review organization, and individuals acting on
its behalf, are immune from suit in a civil action when performng
functions under this act. However, this immunity does not apply to an
act or omssion nmade in bad faith or that involves gross negligence.

(8) In adopting rules for this section, the departnment shall take
into consideration standards adopted by national nmanaged care
accreditation organizations and state agencies that purchase managed
heal th care services.

NEW SECTI ON.  Sec. 10. CARRI ER MEDI CAL DI RECTOR. Any carrier
that offers a health plan and any self-insured health plan subject to
the jurisdiction of Washi ngton state shall desi gnate a nedical director
who is |icensed under chapter 18.57 or 18.71 RCW However, a
naturopathic or conplenentary alternative nedical plan my have a
medi cal director |icensed under chapter 18. 36A RCW

Sec. 11. RCW 51.04.020 and 1994 c 164 s 24 are each anended to
read as foll ows:

The director shall:

(1) Establish and adopt rul es governing the adm nistration of this
title;

(2) Ascertain and establish the amounts to be paid into and out of
t he acci dent fund;

SB 6199 p. 12
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(3) Regul ate the proof of accident and extent thereof, the proof of
death and the proof of relationship and the extent of dependency;

(4) Supervise the nedical, surgical, and hospital treatnent to the
intent that it may be in all cases efficient and up to the recogni zed
standard of nodern surgery;

(5) Issue proper receipts for noneys received and certificates for
benefits accrued or accruing;

(6) Investigate the cause of all serious injuries and report to the
governor fromtinme to time any violations or laxity in performance of
protective statutes or regul ati ons com ng under the observation of the
depart nent;

(7) Conmpile statistics which will afford reliable information upon
whi ch to base operations of all divisions under the departnent;

(8) Make an annual report to the governor of the workings of the
depart nent;

(9) Be enpowered to enter into agreenments with the appropriate
agencies of other states relating to conflicts of jurisdiction where
the contract of enploynent is in one state and injuries are received in
the other state, and insofar as permitted by the Constitution and | aws
of the United States, to enter into simlar agreenents with the
provi nces of Canada; and

(10) Designate a nedical director who is licensed under chapter
18.57 or 18.71 RCW

Sec. 12. RCW 74.09.050 and 1979 ¢ 141 s 335 are each anended to
read as foll ows:

The secretary shall appoint such professional personnel and other
assi stants and enpl oyees, including professional nedical screeners, as
may be reasonably necessary to carry out the provisions of this

chapter. The nedical screeners shall be supervised by one or nore
physi cians who shall be appointed by the secretary or his or her
desi gnee. The secretary shall appoint a nedical director who is

| i censed under chapter 18.57 or 18.71 RCW

NEWSECTION. Sec. 13. A newsection is added to chapter 41. 05 RCW
to read as foll ows:

HEALTH CARE AUTHORI TY MEDI CAL DI RECTOR.  The adm ni strator shal
designate a nedical director who is |icensed under chapter 18.57 or
18. 71 RCW
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NEW SECTION. Sec. 14. A new section is added to chapter 7.70 RCW
to read as foll ows:

CARRI ER LI ABILITY. (1) The definitions in this subsection apply
t hroughout this section unless the context clearly requires otherw se.

(a) "Enrollee" neans an individual covered by a health plan,
i ncl udi ng dependents.

(b) "Health care provider" neans the sanme as defined in RCW
48. 43. 005.

(c) "Health carrier” nmeans the sane as defined in RCW 48. 43. 005.

(d) "Health plan" neans the sane as defined in RCW 48.43. 005,
except that it includes a policy, contract, or agreenent offered by any
person, not just a health carrier.

(e) "Managed care entity" nmeans an entity other than a health
carrier that delivers, admnisters, or assumes risk for health care
services with systens or techniques to control or influence the
quality, accessibility, wutilization, or costs and prices of the
services to a defined enrollee population, but does not include an
enpl oyer purchasing coverage or acting on behalf of its enployees or
t he enpl oyees of one or nore subsidiaries or affiliated corporations of
t he enpl oyer or a pharmacy under chapter 18.64 RCW

(2)(a) Ahealth carrier or a managed care entity for a health pl an
shal | adhere to the accepted standard of care for health care providers
under this chapter when arranging for the provision of nedically
necessary health care services to its enrollees. A health carrier or
managed care entity for a health plan shall be liable for any and al
harm proxi mately caused by its failure to follow that standard of care
when the failure resulted in the denial, delay, or nodification of the
heal th care service recommended for, or furnished to, an enroll ee.

(b) Ahealth carrier or a managed care entity for a health plan is
al so liable for damages for harmto an enroll ee proximately caused by
health care treatnent decisions nmade by its:

(i) Enpl oyees;

(1i) Agents; or

(1i1) Ostensible agents who are acting on its behalf and over whom
it has the right to exercise influence or control or has actually
exerci sed i nfluence or control that result froma failure to followthe
accepted standard of care.

(3) It is a defense to any action asserted under this section
agai nst a health carrier or managed care entity for a health plan that:

SB 6199 p. 14



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

(a) The health care service in question is not a benefit provided
under the plan;

(b) Neither the health carrier or managed care entity, nor any
enpl oyee, agent, ostensible agent, or representative for whose conduct
the health carrier or managed care entity is |liable under subsection
(2)(b) of this section, controlled, influenced, or participated in the
heal th care decision; or

(c) The health carrier or managed care entity did not deny or del ay
paynment for treatnent prescribed or recomended by a health care
provi der for the enroll ee.

(4) This section does not create any liability on the part of an
enpl oyer, an enployer group purchasing organi zation that purchases
coverage or assunes risk on behalf of its enployers, or a governnental
agency that purchases coverage on behal f of individuals and famlies.

(5) Nothing in any law of this state prohibiting a health carrier
or managed care entity from practicing nmedicine or being licensed to
practice nedi ci ne nay be asserted as a defense by the health carrier or
managed care entity in an action brought against it under this section.

(6)(a) A person may not maintain a cause of action under this
section against a health carrier or managed care entity unless the
affected enrollee or the enrollee’ s representative has exercised the
opportunity established in section 6 of this act to seek independent
review of the health care treatnent decision

(b) The enrollee is not required to conply with (a) of this
subsection and no abatenent or other penalty for failure to conply
shall be inposed if the enrollee has filed a pleading alleging in
substance that:

(1) Harm to the enrollee has already occurred because of the
conduct of the health carrier or managed care entity or because of an
act or omssion of an enployee, agent, ostensible agent, or
representative of the carrier or entity for whose conduct it is |iable;
or

(1i) The review woul d not be beneficial to the enrollee, unless the
court, upon notion by a defendant carrier or entity, finds after a
hearing that the pleading was not made in good faith.

(c) This subsection (6) does not prohibit an enroll ee frompursuing
ot her appropriate renmedies, including injunctive relief, a declaratory
judgnent, or other relief available under law, if its requirenents
pl ace the enrollee’s health in serious jeopardy.
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(7) I'n an action against a health carrier, a finding that a health
care provider is an enployee, agent, or ostensible agent of such a
health carrier shall not be based solely on proof that the person’s
name appears in a listing of approved physicians or health care
provi ders made avail able to enrollees under a health plan.

(8) Any action under this section shall be commenced within three
years of the conpletion of the independent review process, if
appl i cabl e, under subsection (6) of this section, or within three years
of the accrual of the cause of action if the i ndependent review process
under subsection (6) of this section is not applicable.

(9) This section does not apply to workers’ conpensation insurance
under Title 51 RCW

NEW SECTI ON. Sec. 15. DELEGATI ON OF DUTI ES. Each carrier is
accountable for and nust oversee any activities required by this
section that it delegates to any subcontractor. No contract with a
subcontractor executed by the health carrier may relieve the health
carrier of its obligations to any enrollee for the provision of health
care services or of its responsibility for conpliance with statutes or
rul es.

NEW SECTI ON. Sec. 16. This act may be known and cited as the
health care patient bill of rights.

NEW SECTION..  Sec. 17. Captions used in this act are not any part
of the | aw

NEW SECTION. Sec. 18. Sections 1 through 8, 10, and 15 of this
act are each added to chapter 48.43 RCW

NEW SECTI ON. Sec. 19. To the extent permtted by law, if any
provision of this act conflicts wth state or federal |aw, such
provi si on nust be construed i n a manner nost favorable to the enroll ee.

NEW SECTI O\ Sec. 20. |f any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.
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NEW SECTI ON. Sec. 21. APPLI CATI ON. (1) This act applies to
Health plans offered, renewed, or issued by a carrier; nedical
assi stance provi ded under RCW 74.09. 522; the basic health plan offered
under chapter 70.47 RCW and public enpl oyee health benefits provided
under chapter 41.05 RCW

(2) Except as provided in section 14 of this act, this act applies
to contracts renewing after June 30, 2001.

NEW SECTI ON. Sec. 22. Section 14 of this act takes effect July 1,
2001.

NEW SECTION. Sec. 23. The followng acts or parts of acts are
each repeal ed:

(1) RCW 48.43.075 (Informng patients about their care--Health
carriers may not preclude or discourage) and 1996 c 312 s 2;

(2) RCW 48.43.095 (Information provided to an enrollee or a
prospective enrollee) and 1996 ¢ 312 s 4; and

(3) RCW 48.43.105 (Preparation of docunents that conpare health
carriers--Immunity--Due diligence) and 1996 ¢ 312 s 5.

~-- END ---
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