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S-0907.1

SENATE BI LL 5546

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senator Fraser

Read first tinme 01/27/1999. Referred to Commttee on Environnenta
Quality & Water Resources.

AN ACT Relating to water resources; anending RCW 90.03. 290,
43. 27A. 190, 43.21A. 064, and 90.14.130; and adding a new section to
chapter 90.03 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.290 and 1994 c 264 s 84 are each anended to read
as follows:

(1) When an application conplying with the provisions of this
chapter and with the rules and regul ati ons of the departnent has been
filed, the sane shall be placed on record with the departnent, and it
shall be its duty to investigate the application, and determ ne what
water, if any, is available for appropriation, and find and determ ne
to what beneficial use or uses it can be applied. |If it is proposed to
appropriate water for irrigation purposes, the departnent shal
i nvestigate, determ ne and find what | ands are capabl e of irrigation by
means of water found avail able for appropriation. |If it is proposed to
appropriate water for the purpose of power devel opnent, the departnent
shal |l investigate, determ ne and find whether the proposed devel opnent
is likely to prove detrimental to the public interest, having in mnd
t he hi ghest feasible use of the waters belonging to the public.
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(2) If the application does not contain, and the applicant does not
pronptly furnish sufficient informati on on which to base such fi ndi ngs,
the departnment may issue a prelimnary permt, for a period of not to
exceed three years, requiring the applicant to make such surveys,
i nvestigations, studies, and progress reports, as in the opinion of the
departnment may be necessary. |If the applicant fails to conply with the

conditions of the prelimnary permt, it and the application or
applications on which it is based shall be automatically cancel ed and
the applicant so notified. If the holder of a prelimnary permt
shall, before its expiration, file with the departnent a verified

report of expenditures made and wor k done under the prelimnary permt,
which, in the opinion of the departnent, establishes the good faith,
intent and ability of the applicant to carry on the proposed
devel opnment, the prelimnary permt my, wth the approval of the
governor, be extended, but not to exceed a maxi mumperiod of five years
fromthe date of the issuance of the prelimnary permt.

(3) The departnent shall make and file as part of the record in the
matter, witten findings of fact concerning all things investigated,
and if it shall find that there is water available for appropriation
for a beneficial use, and the appropriation thereof as proposed in the
application will not inpair existing rights or be detrinental to the
public welfare, it shall issue a permt stating the anount of water to
whi ch the applicant shall be entitled and the beneficial use or uses to
which it may be applied: PROVIDED, That where the water applied for is
to be used for irrigation purposes, it shall becone appurtenant only to
such land as may be reclained thereby to the full extent of the soi
for agricultural purposes. But where there is no unappropriated water
in the proposed source of supply, or where the proposed use conflicts
with existing rights, or threatens to prove detrinental to the public
interest, having due regard to the hi ghest feasible devel opnment of the
use of the waters belonging to the public, it shall be duty of the
departnent to reject such application and to refuse to i ssue the permt
asked for. If the permt is refused because of conflict wth existing
rights and such applicant shall acquire sanme by purchase or
condemmati on under RCW 90. 03. 040, the departnment may thereupon grant
such permt.

(4) Any application nmay be approved for a |l ess anount of water than
that applied for, if there exists substantial reason therefor, and in

SB 5546 p. 2



© 00 N O Ol WDN P

e o
o O A W N PP O

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

33
34
35
36
37

any event shall not be approved for nore water than can be applied to
beneficial use for the purposes naned in the application.

(5) In determining whether or not a permt shall issue upon any
application, it shall be the duty of the departnment to i nvestigate al
facts relevant and material to the application. The departnent shal
make a summary of the record of investigation and the proposed permt,
if the departnent proposes to issue the permt, available to the public
and provide a period of at least sixty days for the public to submt
comments on it. The departnent shall consider the comments received
and the entire record.

(6) After the departnent approves said application in whole or in
part and before any permt shall be issued thereon to the applicant,
such applicant shall pay the fee provided in RCW90.03.470: PROVI DED
FURTHER, That in the event a permt is issued by the departnent upon
any application, it shall be its duty to notify the director of fish
and wildlife of such issuance.

NEW SECTION. Sec. 2. A new section is added to chapter 90. 03 RCW
to read as foll ows:

The departnent may establish and nai ntain a streamkeeper vol unt eer
program  Stream keeper volunteers shall be appointed by the director
to assist with adm ni stration and enforcenent of the water code and be
assigned to any water resource in the state, including but not limted
to designated water master districts. The duties of stream keeper
vol unteers shall be limted to providing information and assi stance
regardi ng water use, facilitating cooperative arrangenents anong wat er
ri ght hol ders during periods of shortage, nmeking visual inspections and
docunenting and reporting perceived potential violations of the water
code, collecting and reporting data from netering and neasuring
devices, and other duties as determned by the departnent. The
departnment may consult with t he Washi ngton State Uni versity cooperative
ext ensi on service regardi ng recrui tnment of streamkeeper vol unteers, as
wel | as enter into agreenents for education and training of vol unteers.

Sec. 3. RCW 43.27A 190 and 1987 c¢ 109 s 11 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section,
notwithstanding and in addition to any other powers granted to the
departnment of ecol ogy, whenever it appears to the departnent that a
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person is violating or is about to violate any of the provisions of the
fol | ow ng:

((H)) (a) Chapter 90.03 RCW or

((2»)) (b) Chapter 90.44 RCW or

((3))) (c) Chapter 86.16 RCW or

((4))) (d) Chapter 43.37 RCW or

((65))) (e) Chapter 43.27A RCW or

((6))) (f) Any other lawrelating to water resources adm ni stered
by the departnent; or

((6A)) (g) Arule or regulation adopted, or a directive or order
i ssued by the department relating to ((subseet+ens—{31))) (a) through
((€66))) (f) of this ((seeti+on)) subsection; the departnment nmay cause a
witten regulatory order to be served upon said person either
personal ly, or by registered or certified mail delivered to addressee
only wwth return recei pt requested and acknow edged by him The order
shal | specify the provision of the statute, rule, regulation, directive
or order alleged to be or about to be violated, and the facts upon
whi ch the conclusion of violating or potential violation is based, and
shall order the act constituting the violation or the potential
violation to cease and desist or, in appropriate cases, shall order
necessary corrective action to be taken with regard to such acts within
a specific and reasonable tine. The regulation of a headgate or
controlling works as provided in RCW 90.03.070, by a waternmaster,
streampatrol man, or other person so authorized by the departnent shal
constitute a regulatory order within the neaning of this section. A
regul atory order issued hereunder shall becone effective immediately
upon receipt by the person to whomthe order is directed, except for
regul ati ons under RCW 90.03.070 which shall becone effective when a
witten notice is attached as provided therein.

(2) If the departnent finds that a person is adversely affecting
rights senior to that person, the departnent shall issue a regulatory
order according to this subsection.

(a) If there is no existing water rights determ nation decree, the
departnment shall find seniority based on the relevant facts and
records.

(b) Before issuing a regulatory order the departnent shall notify
the person alleged to be in violation. The notice shall specify the
provision of the law alleged to be or about to be violated, the facts
upon which the conclusion of a violation or potential violation is
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based, and any necessary corrective action to be taken to avoid the

entry of a requlatory order. The notice shall state that the order

shall be issued no sooner than five days after receipt of the notice,

unl ess the recipient notifies the departnent that it intends to contest

the order and requests a hearing before the departnment before its

i ssuance.

(c) The order shall be effective i mMmedi ately upon i ssuance, unl ess
otherwi se stated in the order.

(3) Any person aggrieved by such order may appeal the order
pursuant to RCW 43. 21B. 310.

Sec. 4. RCW43.21A. 064 and 1997 ¢ 443 s 2 are each anended to read
as follows:

Subject to RCW 43.21A 068, the director of the departnent of
ecol ogy shall have the follow ng powers and duti es:

(1) The supervision of public waters within the state and their
appropriation, diversion, and use, and of the wvarious officers
connected therewth;

(2) Insofar as may be necessary to assure safety to life or
property, the director shall inspect the construction of all dans,
canals, ditches, irrigation systens, hydraulic power plants, and all
ot her works, systens, and plants pertaining to the use of water, and
may require such necessary changes in the construction or naintenance
of said works, to be made fromtinme to tine, as will reasonably secure
safety to life and property;

(3) The director shall regulate and control the diversion of water
in accordance with the rights thereto and in accordance with RCW
43. 27A. 190;

(4) The director shall determne the discharge of streans and
springs and ot her sources of water supply, and the capacities of | akes
and of reservoirs whose waters are being or may be utilized for
benefici al purposes;

(5 The director shall, if requested, provide assistance to an
applicant for a water right in obtaining or devel opi ng an adequate and
appropriate supply of water consistent with the | and use permtted for
the area in which the water is to be used and the popul ati on forecast
for the area under RCW43.62.035. If the applicant is a public water
supply system the supply being sought nust be used in a manner
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consi stent with applicable | and use, watershed and water system pl ans,
and t he popul ati on forecast for that area provi ded under RCW43. 62. 035;

(6) The director shall keep such records as may be necessary for
the recording of the financial transactions and statistical data
t hereof, and shall procure all necessary docunents, fornms, and bl anks.
The director shall keep a seal of the office, and all certificates
covering any of the director’s acts or the acts of the director’s
office, or the records and files of that office, under such seal, shal
be taken as evidence thereof in all courts;

(7) The director shall render when required by the governor, a ful
witten report of the office’s work with such recommendations for
| egi sl ation as the director deens advisable for the better control and
devel opment of the water resources of the state;

(8) The director and duly authori zed deputi es may adm ni st er oat hs;

(9) The director shall establish and promul gate rul es governing the
adm ni stration of chapter 90.03 RCW

(10) The director shall perform such other duties as may be
prescribed by | aw

Sec. 5. RCWO90. 14. 130 and 1987 ¢ 109 s 13 are each anended to read
as follows:

When it appears to the departnent of ecol ogy that a person entitled
to the use of water has ((ret)) failed to beneficially ((usedhis)) use
the water right or sone portion thereof((;)) through nonuse or waste
and it appears that said right has or may have reverted to the state
because of such ((nenuse)) failure, as provided by RCW 90.14. 160,
90.14.170, or 90.14.180, the departnent of ecology shall notify such
person by order: PROVI DED, That where a conpany, association,
district, or the United States has filed a blanket claim under the
provi sions of RCW90.14.060 for the total benefits of those served by
it, the notice shall be served on such conpany, association, district
or the United States and not upon any of its individual water users who
may not have used the water or sone portion thereof which they were
entitled to use. The order shall contain: (1) A description of the
water right, including the approximate |ocation of the point of
di version, the general description of the |ands or places where such
wat ers were used, the water source, the anmount invol ved, the purpose of
use, and the apparent authority upon which the right is based; (2) a
statenent that unless sufficient cause be shown on appeal the water
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right wll be declared relinquished; and (3) a statement that such
order may be appealed to the pollution control hearings board. Any
person aggrieved by such an order may appeal it to the pollution
control hearings board pursuant to RCW43. 21B. 310. The order shall be
served by registered or certified mail to the | ast known address of the
person and be posted at the point of division or withdrawal. The order
by itself shall not alter the recipient’s right to use water, if any.

~-- END ---
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