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S-0788. 2

SENATE BI LL 5478

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Fraser and Spanel

Read first tinme 01/25/1999. Referred to Committee on Environnenta
Quality & Water Resources.

AN ACT Relating to water flows; anmendi ng RCW90. 54. 020, 90. 22. 010,
90. 22.030, 90.03.345, 90.03.247, 75.20.050, 90.03.380, 90.42.080,
90. 14. 160, 90.14.170, and 90.14.180; adding new sections to chapter
90. 03 RCW creating a new section; and repealing RCW90. 22. 060.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The legislature finds that adequate
streanfl ows and | ake | evel s are necessary for protecting and recovering
sal non stocks and for achieving the state’s high standards for
protecting perennial water systens declared in the 1971 water resource
fundanentals. To achi eve adequate flows requires as a predicate that
flow levels be expeditiously adopted and be based upon the best
avai |l abl e science. The establishnment of these |evels should occur as
early as possible in streans and rivers in which sal non popul ati ons are
i n danger of extinction. Once levels are established, nmeasures should
be inplenmented to ensure that existing flows are not di m ni shed bel ow
these levels, and that further measures are taken to restore
streanflows currently experiencing seasonal or periodic |levels bel ow
these established levels. It is therefore the purpose of this act to
provi de additional authority in the state’'s water code to undertake
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these neasures and to provide guidance to adm nistering agencies in
establishing priorities to address critical needs such as restoration
of depressed sal non st ocks.

Sec. 2. RCW 90. 54. 020 and 1997 c 442 s 201 are each anended to
read as foll ows:

Utilization and managenent of the waters of the state shall be
gui ded by the follow ng general declaration of fundanentals:

(1) Uses of water for donmestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroel ectric power production,
mning, fish and wldlife maintenance and enhancenent, recreational
and thernmal power production purposes, and preservation of
envi ronment al and aesthetic values, and all other uses conpatible with
the enjoynent of the public waters of the state, are declared to be
benefi ci al .

(2) Allocation of waters anong potential uses and users shall be
based generally on the securing of the maximum net benefits for the
people of the state. Maxi mum net benefits shall constitute tota
benefits | ess costs including opportunities |ost.

(3) The quality of the natural environnment shall be protected and,
wher e possi bl e, enhanced as foll ows:

(a) Perennial rivers and streans of the state shall be retained
wth ((base)) flows ((neeessary—to—provide—for—preservation—of))
adequate to support wldlife, fish, scenic, aesthetic and other
envi ronment al val ues, and navi gati onal values. Lakes and ponds shal
be retained substantially in their natural condition. Wthdrawals of
wat er which would conflict therewith shall be authorized only in those
situations where it is clear that overriding considerations of the
public interest will be served.

(b) Waters of the state shall be of high quality. Regardless of
the quality of the waters of the state, all wastes and other materials
and substances proposed for entry into said waters shall be provided
with all known, avail abl e, and reasonabl e net hods of treatnent prior to
entry. Notw thstanding that standards of quality established for the
waters of the state would not be violated, wastes and other materials
and substances shall not be allowed to enter such waters which wll
reduce the existing quality thereof, except in those situations where
it is clear that overriding considerations of the public interest wll
be served. Technol ogy-based effluent limtations or standards for
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di scharges for municipal water treatnent plants |located on the
Chehalis, Colunbia, Cowlitz, Lewis, or Skagit river shall be adjusted
to reflect credit for substances renoved fromthe plant intake water
if:

(i) The nmunicipality denonstrates that the intake water is drawn
fromthe same body of water into which the discharge is nmade; and

(i1) The municipality denonstrates that no violation of receiving
wat er quality standards or appreci abl e environnmental degradation wll
resul t.

(c) Protection and restoration of streanflows adequate to support
sust ai nabl e populations of salnmon and trout stocks shall be a high
priority in the planning and nanagenent of the state’s water resources.

(4) The devel opnment of multi purpose water storage facilities shal
be a high priority for prograns of water allocation, planning,
managenent, and efficiency. The departnent, other state agencies,
| ocal governnments, and planning units formed under section 107 or 108
of this act shall evaluate the potential for the devel opnent of new
storage projects and the benefits and effects of storage in reducing
damage to stream banks and property, increasing the use of |[and,
providing water for nunicipal, industrial, agricultural, power
generation, and ot her beneficial uses, and i nproving streanfl owregi nes
for fisheries and other instream uses.

(5) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human donestic needs.

(6) Multiple-purpose inmpoundnment structures are to be preferred
over singl e-purpose structures. Due regard shall be given to neans and
met hods for protection of fishery resources in the planning for and
construction of water inpoundnent structures and other artificial
obstructi ons.

(7) Feder al , st at e, and | ocal gover nnent s, i ndi vi dual s,
corporations, groups and other entities shall be encouraged to carry
out practices of conservation as they relate to the use of the waters
of the state. In addition to traditional devel opnent approaches,
i nproved water use efficiency and conservation shall be enphasized in
t he managenent of the state’s water resources and in sone cases wll be
a potential new source of water with which to neet future needs
t hroughout the state.

(8) Devel opnent of water supply systens, whether publicly or
privately owned, which provide water to the public generally in
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regional areas within the state shall be encouraged. Devel opnent of
wat er supply systens for nultiple donestic use which will not serve the
public generally shall be discouraged where water supplies are
avai l able fromwater systens serving the public.

(9) Full recognition shall be given in the adm nistration of water
allocation and use progranms to the natural interrelationships of
surface and ground waters.

(10) Expressions of the public interest wll be sought at al
stages of water planning and all ocation di scussions.

(11) Water managenent prograns, including but not [imted to, water
quality, flood control, drainage, erosion control and stormrunoff are
deened to be in the public interest.

Sec. 3. RCW 90. 22. 010 and 1997 ¢ 32 s 4 are each anended to read
as foll ows:

(1) The departnment of ecology ((#ay)) shall establish ((mAru)
water flows or levels for streans, |akes or other public waters ((fefr

the—purposes—of—proteeting)) adequate to support fish, ganme, birds or
other wildlife resources, or recreational or aesthetic values of said
public waters whenever it appears to be in the public interest to
establish the sane. In addition, the departnment of ecol ogy shall, when
requested by the departnent of fish and wildlife to protect fish, gane
or other wildlife resources under the jurisdiction of the requesting
state agency, or if the departnment of ecology finds it necessary to
preserve water quality, establish such ((mnar) flows or |evels as
are ((regquired)) adequate to protect the resource or preserve the water
quality described in the request or determ nation. Any request
submtted by the departnent of fish and wildlife shall include a
statenment setting forth the need for establishing a ((mratmH)) flowor
| evel . \When the departnent acts to preserve water quality, it shal
include a simlar statenent with the proposed rule filed with the code
reviser. This section shall not apply to waters artificially stored in
reservoirs, provided that in the granting of storage permts by the
departnent of ecology inthe future, full recognition shall be givento
downstream ((mnAtwr)) flows, if any there may be, which have
t heret of ore been established hereunder.

(2) The departnent of ecology shall incorporate the best avail able
science in establishing flows or levels under this section. I n
devel opi ng net hodol ogi es for establishing flows or |evels adequate to
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support the recovery of salnon and trout popul ations, the departnent
shall consult with the departnent of fish and wldlife and the science
panel created under RCW 75.46.050. The departnent shall periodically
consult with the departnent of fish and wildlife and the science panel
to ensure an ongoing application of best available science in its
exercise of authority under this section. The review of existing
net hodol ogi es or consideration of proposed revisions shall not be the
basis for delay in proceeding to conply with the priority establishnent
of flows or |evels under subsection (3) of this section.

(3) For the period beginning July 1, 1999, through June 30, 2003,
the departnment of ecology shall place the highest priority in
exercising the authority under this section upon the adoption of flows
or levels for the recovery of depressed salnon and trout popul ations.
To this end and in consultation with the salnon recovery office and
with Indian tribes, the departnment shall establish a schedule for
initiating and conpleting the establishnent of flows or levels for
state waters that support salnmon and trout populations |listed or
candidates for listing under the federal endangered species act. The
schedul e shall be consistent with the state’s sal nbn recovery strategy
and shall establish a priority for early action on water bodies in
which listed or candidate salnon or trout popul ati ons are dependent and
in which inadequate flows or | evels have been identified as alimting
factor on recovery. The schedule shall include the reviewand revision
of existing flows or levels when determ ned by the departnent to fai
to neet the standards of this section. The schedule shall adopt as a
goal the establishnent or revision of flows or |evels by June 30, 2001,
for all waters of the state that support salnon or trout popul ations
that as of July 1, 1999, are listed or proposed for listing under the
federal endangered species act, and for which flows or levels in such
wat ers have been identified as a limting factor on recovery.

Sec. 4. RCW90. 22.030 and 1988 ¢ 127 s 81 are each anended to read
as follows:

Except as provided in RCW 90.03. 345, the establishnment of |evels
and flows pursuant to RCW 90.22.010 shall in no way affect existing
wat er and storage rights and the use thereof, including but not limted
to rights relating to the operation of any hydroelectric or water
storage reservoir or related facility. No right to divert or store
public waters shall be granted by the departnent of ecol ogy which shal
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conflict with regulations adopted pursuant to RCW 90.22.010 and
90. 22. 020 establishing flows or levels. Al regulations establishing
flows or levels shall be filed in a "Mninmm Water Level and Fl ow
Regi ster” of the departnment of ecol ogy.

Sec. 5. RCWO90.03. 345 and 1979 ex.s. ¢ 216 s 7 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, the
establ i shnment of reservations of water for agriculture, hydroelectric
energy, municipal, industrial, and other beneficial uses under RCW
90.54.050(1) or ((wrArmw)) flows or levels under RCW 90.22.010 or
90.54.040 adopted before January 1, 1999, shal | constitute
appropriations within the nmeaning of this chapter with priority dates
as of the effective dates of their establishnent. Flows or levels
adopted after January 1, 1999, shall have a priority date as of the

date of the i ssuance of notice of rule making, or the effective date of

an _energency rule establishing the flow or |evel. VWhenever an

application for a permt to nmake beneficial use of public waters
enbodied in a reservation, established after Septenber 1, 1979, is
filed with the departnment of ecology after the effective date of such
reservation, the priority date for a permt issued pursuant to an
approval by the departnent of ecol ogy of the application shall be the
effective date of the reservation

(2) The governor nmy assign an earlier priority date of a flow or
| evel adopted under subsection (1) of this section when necessary to

avoid the unlawful taking of a listed sal nbn or trout species under the

federal endangered species act. The qovernor’s action shall be

designed solely to avoid such a taking and shall be designed to

mnimze the inpacts upon the exercise of water rights having an

earlier priority date than that of the flow or level in the absence of

t he governor’'s action. The governor shall endeavor to provide prior

notice to water rights holders potentially inmpacted by action under

this section. The governor shall direct the departnent to schedule a

public hearing within the basin for which the action is proposed and

shall consider public comments received before taking the action. | n

deterni ning whether action may be necessary under this section, the

governor shall consult with entities charged with npnitoring water

flows and | evels, water usage, and fish habitat in the area. An action

by the governor may not extend nore than one hundred eighty days but
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may be renewed if necessary to avoid such a taking. Wen an action is
taken under this subsection in a basin in which watershed planning is
bei ng conduct ed under chapter 90.82 RCW the governor shall request the
pl anning unit to recommend neasures to address streanfl ow requirenents
for listed salnon or trout species that will make action under this
subsection unnecessary.

Sec. 6. RCW 90. 03. 247 and 1996 c 186 s 523 are each anended to
read as foll ows:

(1) Whenever an application for a permt to make beneficial use of
public waters is approved relating to a streamor ot her water body for
which ((mnar ) flows or |evel s have been adopted and are in effect
at the tinme of approval, the permt shall be conditioned to protect the
l evels or flows. No agency may establish ((mnarru)) flows and | evel s
or simlar water flow or level restrictions for any stream or | ake of
the state other than the departnment of ecology whose authority to
establish is exclusive, as provided in chapter 90.03 RCW and RCW

90. 22. 010 and 90. 54. 040. ( ( Fhreprovistons—of—other—statutes—iheluding

. . I . .  th thi o)) In
establishing such ((m+narrur)) flows, levels, or simlar restrictions
under authority provided in chapters 90.03, 90.22, and 90.54 RCW the

departnment shall, during all stages of devel opnent by t he departnent of
ecology of ((mnmur)) flow proposals, consult with, and carefully
consi der the recomendati ons of, the departnent of fish and wldlife,
the departnment of community, trade, and econom c devel opnent, the
departnent of agriculture, and representatives of the affected |Indian
tribes. Not hi ng herein shall preclude the departnent of fish and
wldlife, the departnent of community, trade, and econom c devel opnent,
or the department of agriculture from presenting its views on
((m+Ar) flow needs at any public hearing or to any person or
agency, and the departnent of fish and wldlife, the departnment of
comunity, trade, and econom c devel opnent, and the departnent of
agriculture are each enpowered to participate in proceedings of the
federal energy regul atory conm ssion and ot her agencies to present its
views on ((mnAwu)) fl ow needs.

(2) Before July 1, 2001, the departnent shall not issue additional
permts for the withdrawal of surface or ground waters from water
sources where:

p. 7 SB 5478



© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(a) No flow or |evel has been adopted for the water source, or an
adopted flow or level is determned by the departnent to require
revision to neet the flow adoption standard under RCW 90. 22. 010;

(b) The water source is included within the designated habitat of
one or nore fish stocks listed under the federal endangered species act
or are proposed for listing; and

(c) Adequate streanflows for fish are alimting factor on recovery
of such fish stocks. Notwi thstanding the limtations of this
subsection (2), the departnent may issue a tenporary permt to address
a public health or safety energency, where the permt conditions are
designed to mnimze inpacts on adequate streanflows for fish

Sec. 7. RCW75.20.050 and 1993 sp.s. ¢ 2 s 29 are each anended to
read as foll ows:

It is the policy of this state that a flow of water ((suffetent))
adequate to support gane fish and food fish popul ati ons be nmai ntai ned
at all tinmes in the streans of this state.

The director of ecology shall give the director of fish and
wildlife notice of each application for a permt to divert or store
water or for approval of a change or transfer under RCW 90.03.380 or
90. 44. 100. The sane notice shall be given to the director of the
office of salnmobn recovery when the application relates to a water
source included within the designated critical habitat of a fish stock
listed or proposed for listing under the federal endangered species
act. The directors ((has)) have thirty days after receiving the notice
to state his or her objections to the application. The permt shal
not be issued until the thirty-day period has el apsed.

The director of ecology nmay refuse to issue a permt if, in the
opinion of the director, issuing the permt mght result in |owering
the flow of water in a stream below the fl ow necessary to adequately
support food fish and gane fish populations in the stream
Alternatively, the director of ecology may issue the permt wth
conditions, including restrictions upon the season or quantity of use,
to prevent withdrawals under the permt fromlowering the flow bel ow
that flow necessary to adequately support food fish and gane fish
popul ations in the stream

The provisions of this section shall in no way affect existing
wat er rights.

SB 5478 p. 8
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NEW SECTION. Sec. 8. A new section is added to chapter 90. 03 RCW
to read as foll ows:

A right to the beneficial use of water may be nmaintained and
establ i shed wi thout a physical diversion of water and that right may be
held by any person or by a unit of state or |ocal governnent.

NEW SECTION. Sec. 9. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) A person transferring a right to the beneficial use of water
for instream purposes shall file a notice of the transfer with the
departnent stating the nane and address of the person or governnental
unit to whomthe right has been transferred.

(2) Such a transfer for instream purposes nmay be permanent or
tenporary. A tenporary transfer may renmain in effect for any | ength of
time as determned by the water right holder. The hol der of the water
right tenporarily transferred to i nstream purposes may transfer all or
part of the water right to the use for which the water right was
initially granted at any tine the hol der chooses.

Sec. 10. RCW 90.03.380 and 1997 c 442 s 801 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sanme is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without loss of priority of right
t heretof ore established i f such change can be nade wi t hout detrinent or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detrinment or injury to existing rights. A change in
t he place of use, point of diversion, and/or purpose of use of a water
right to enable irrigation of additional acreage or the addition of new
uses may be permtted if such change results in no increase in the
annual consunptive quantity of water used under the water right. For
purposes of this section, "annual consunptive quantity"” neans the
estimated or actual annual anount of water diverted pursuant to the
water right, reduced by the estimated annual anmount of return flows,
aver aged over the nost recent five-year period of continuous benefici al
use of the water right. Before any transfer of such right to use water

p. 9 SB 5478
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or change of the point of diversion of water or change of purpose of
use can be made, any person having an interest in the transfer or
change, shall file a witten application therefor with the departnent,
and the application shall not be granted until notice of the
application is published as provided in RCW 90. 03. 280. If it shal
appear that such transfer or such change may be made without injury or
detrinment to existing rights, the departnent shall issue to the
applicant a certificate in duplicate granting the right for such
transfer or for such change of point of diversion or of use. The
certificate so issued shall be filed and be nmade a record with the
departnent and the duplicate certificate issued to the applicant may be
filed with the county auditor in |like manner and with the sanme effect
as provided in the original certificate or permt to divert water.

(2) An_instreamuse right approved under this section receives the

sane priority date as the water right fromwhich it originated. The

departnent shall identify the stream reach or reaches to which the

ri ght applies.
(3) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

((3))) (4) A change in place of use by an individual water user or
users of water provided by an irrigation district need only receive
approval for the change fromthe board of directors of the district if
the use of water continues within the irrigation district, and when
water is provided by an irrigation entity that is a nmenber of a board
of joint control created under chapter 87.80 RCW approval need only be
received fromthe board of joint control if the use of water continues
within the area of jurisdiction of the joint board and the change can
be made wi thout detrinment or injury to existing rights.

((4))) (5) This section shall not apply to trust water rights
acquired by the state through the funding of water conservation
proj ects under chapter 90.38 RCWor RCW90.42.010 through 90.42. 070.

Sec. 11. RCW90.42.080 and 1993 c 98 s 4 are each anended to read
as foll ows:

SB 5478 p. 10
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(1) The state may acquire all or portions of existing water rights,
by purchase, gift, or other appropriate nmeans other than by
condemmation, from any person or entity or conbination of persons or
entities. Once acquired, such rights are trust water rights. A water
right acquired by the state that is expressly conditioned upon the use
being |limted to instream purposes shall be adm nistered as a trust
water right in conpliance with that condition

(2) The departnent may enter into | eases, contracts, or such other
arrangenents with other persons or entities as appropriate, to ensure
that trust water rights acquired in accordance with this chapter may be
exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a tenporary
or permanent basis.

(4) The provisions of RCW 90.03.380 and 90.03.390 apply to
transfers of water rights under this section.

(5 No funds may be expended for the purchase of water rights by
the state pursuant to this section unless specifically appropriated for
this purpose by the |egislature.

NEWSECTION. Sec. 12. A new section is added to chapter 90.03 RCW
to read as foll ows:

Using funds specifically appropriated for the purpose of the
acquisition of tenporary or pernmanent rights to withdraw water, the
departnent nmay contract with any person for the acquisition of such
rights, if the contract provides that for the termof the acquisition
the right will be maintained for the benefit of the public for the
mai nt enance and augnentati on of streanfl ows.

Sec. 13. RCW90. 14. 160 and 1981 c 291 s 1 are each anended to read
as follows:

Any person entitled to divert or wthdraw waters of the state
t hrough any appropriation authorized by enactnents of the | egislature
prior to enactnent of chapter 117, Laws of 1917, or by custom or by
general adjudication, who abandons the sanme, or who voluntarily fails,
W t hout sufficient cause, to beneficially use all or any part of said
right to divert or withdraw for any period of five successive years
after Septenber 1, 1979, shall relinquish such right or portion
thereof, and said right or portion thereof shall revert to the state,
and the waters affected by said right shall becone available for
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appropriation in accordance with RCW90. 03.250. After June 30, 1999,
any water rights relinquished under this section as a result of failure
to use water beneficially shall be dedicated to and mnmanaged in
accordance with the trust water rights program established under
chapter 90.42 RCWif the relinquished water right is needed and can be
used to protect or restore streanfl ows.

Sec. 14. RCW 90. 14. 170 and 1967 c¢ 233 s 17 are each anended to
read as foll ows:

Any person entitled to divert or withdraw waters of the state by
virtue of his ownership of Iand abutting a stream |ake, or
wat er cour se, who abandons the same, or who voluntarily fails, wthout
sufficient cause, to beneficially use all or any part of said right to
w thdraw or divert said water for any period of five successive years
after July 1, 1967, shall relinquish such right or portion thereof, and
such right or portion thereof shall revert to the state, and the waters
affected by said right shall becone available for appropriation in
accordance with the provisions of RCW90. 03.250. After June 30, 1999,
any water rights relinquished under this section as aresult of failure
to use water beneficially shall be dedicated to and nanaged in
accordance with the trust water rights program established under
chapter 90.42 RCWif the relinquished water right is needed and can be
used to protect or restore streanfl ows.

Sec. 15. RCW90.14.180 and 1987 ¢ 109 s 101 are each anended to
read as foll ows:

Any person hereafter entitled to divert or withdraw waters of the
state through an appropriation authorized under RCW 90.03. 330,
90. 44. 080, or 90.44.090 who abandons the sanme, or who voluntarily
fails, without sufficient cause, to beneficially use all or any part of
said right to withdraw for any period of five successive years shal
relinquish such right or portion thereof, and such right or portion
thereof shall revert to the state, and the waters affected by said
right shall becone avail able for appropriation in accordance with RCW
90. 03.250. After June 30, 1999, any water rights relinquished under
this section as a result of failure to use water beneficially shall be
dedi cated to and managed in accordance with the trust water rights
program establi shed under chapter 90.42 RCWif the relinquished water
right is needed and can be used to protect or restore streanflows. Al
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certificates hereafter issued by the departnent of ecol ogy pursuant to
RCW 90. 03. 330 shall expressly incorporate this section by reference.

NEWSECTION. Sec. 16. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) Beginning in 2000, by Septenber 30th of each year, the
departnment shall submit a report on the inplenmentation of chapter

., Laws of 1999 (this act) in the fiscal year conpleted the
previ ous June 30th to the appropriate standing commttees of the house
of representatives and senate. The report shall describe activities
related to instreamflow rules and permt actions in which streanfl ow
protection was a significant consideration.

(2) Inthe initial report submtted in 2000, the departnment shal
include a review of the trust water rights programunder chapter 90.42
RCW and identify admnistrative and statutory barriers to obtaining
greater use of trust water rights to augnent streanfl ows and to provide
a nmechanism for neeting both offstream and instream water denands
identified in | ocal watershed plans or other water resource nmanagenent
pl ans. The report shall make recommendations for adm nistrative and
statutory nodifications to encourage greater use of the program to
provide nore tinely review and approval of proposed trust water rights,
and to provide a greater range of circunmstances in which the program
may be enployed to neet identified instream and of f stream wat er needs
consi stent wth applicable watershed pl ans.

(3) Beginning in 2005, a report need not be submtted annual |y but
t he departnent may report periodically.

NEW SECTION.  Sec. 17. RCW90.22.060 and 1998 c¢ 245 s 172 & 1993
Sp.s. ¢ 4 s 13 are each repeal ed.

--- END ---
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