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SUBSTI TUTE HOUSE BI LL 3041

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By House Conmmittee on Agriculture & Ecology (originally sponsored by
Representatives Linville and G Chandl er)

Read first tine 02/ 04/ 2000. Referred to Commttee on

AN ACT Relating to clarifying state agency responsibility for
cl eani ng up contam nated sedi nents; anendi ng RCW79. 90. 465; addi ng new
sections to chapter 79.90 RCW creating a new section; and providing
expiration dates.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 79.90 RCW
to read as foll ows:

(1) The legislature finds that contam nated sedinents are
w despread in Puget Sound. As of the effective date of this act, at
| east sixty sites have been identified as needi ng renedi al action under
t he conprehensive environnmental response, conpensation, and liability
act of 1980 (42 U.S.C. Sec. 9601 et seq.) and the nodel toxics control
act, chapter 70.105D RCW Many of the sites needing renedial action
are | ocated on state-owned aquatic |ands. The purpose of this act is
toclarify the responsibilities of the departnent of natural resources
and the departnent of ecology wth respect to the cleanup of
cont am nat ed sedi nents on st at e-owned aquatic | ands and the possibility
of using state-owned aquatic |lands as part of appropriate sedinent
remedi al actions consistent wwth existing state and federal | aws.
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(2) The Ilegislature finds that the purpose of <cleaning up
contam nated sedinents is to i solate contam nants fromliving organi sns
in the marine environnent. As such, cleanup is beneficial to the
citizens of the state of Washington. Conversely, delay of cleanup is
harnful for biological resources, as well as for port districts and
| ocal communities that depend on a revitalized waterfront. Attenpts to
clean up contam nated sedinents have resulted in interagency debates
about whether it is permssible to use state-owned aquatic |ands for
sedi ment renedi al actions. Processes to resolve this issue, including
a pilot bay-w de planning project and neetings of agency directors,
have kept the parties out of court but have not successfully resolved
t he fundanental issues. These i ssues have been defined as concern over
the toxicity of the sedinents, the permanence of contam nated sedi nent
remedi ati on on st at e-owned aquati c | ands, and determ nation of the true
and conplete costs of sedinent renedial actions that use state-owned
aquatic lands. These are challenging issues. Yet, the |egislature
bel i eves enough tinme has passed w thout resolving these issues and
wi t hout renediating contam nated sedinents, that it nust now assune
responsibility for defining state policy on the use of state-owned
aquatic | ands for contam nat ed sedi nent renedi ati on, and for addressing
the ot her unresolved issues related to toxicity and costs of cl eanup.

(3) The legislature also believes that the current system for
addressing liability and for all ocating cl eanup costs established under
the state and federal cleanup statutes is not an appropriate one for
resolving interagency disputes wthin state governnent. The
| egi sl ature defines the responsibilities of state agencies and nust,
when necessary, exam ne those responsibilities to resolve conflicting
mandates and to better neet the needs of the state. Through the
creation of a joint select commttee on contam nated sedi nment
managenent and liability, the legislature intends to address these
responsibilities and related issues, including, but not [imted to:
The appropri ateness of using state-owned aquatic | ands for renedi ation
of contam nated sedinents; the liability for any renedial action on
state-owned aquatic lands; the distribution of responsibility for
prospective liability anong the parties expecting to use state-owned
aquatic lands for renediation; the availability of treatnent
alternatives for contam nated sedi nents; the managenent of, and fair
mar ket value for, any disposal sites on state lands; as well as the
resolution of the state’s liability for causing or contributing to the
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creation of contam nated sedinents. |In doing so, the | egislature does
not intend to inpede ongoi ng renedi al actions.

(4) The legislature finds that it is in the state’s interest to
undertake a program of bay-w de planni ng where appropriate to provide
opportunities for examning the feasibility of sedinent renoval or
consolidating nost or all of the contam nated sedinents in an urban
enbaynment in limted appropriate |locations within that enbaynent or
wi thin other nore environnental |y appropriate | ocations i n Puget Sound.
The |l egislature also finds that bay-w de pl anni ng shoul d address needs
for salnon recovery, public access to state-owned aquatic |ands, and
econom ¢ devel opnent .

Sec. 2. RCW79.90.465 and 1984 ¢ 221 s 4 are each anended to read
as follows:

The definitions in this section apply throughout chapters 79.90
t hrough 79. 96 RCW

(1) "Water-dependent use" neans a use which cannot | ogically exist
in any location but on the water. Exanpl es include, but are not
limted to, water-borne comrerce; termnal and transfer facilities;
ferry termnals; watercraft sales in conjunction with other water-
dependent wuses; watercraft construction, repair, and nmaintenance;
nmoorage and |aunching facilities; aquaculture; |og boom ng; habitat
mtigation and restoration; and public fishing piers and parKks.

(2) "Water-oriented use" neans a use which historically has been
dependent on a waterfront | ocation, but with existing technol ogy coul d
be | ocated away from the waterfront. Exanpl es include, but are not
l[imted to, wood products manufacturing, watercraft sales, fish
processing, petroleum refining, sand and gravel processing, |og
storage, and house boats. For the purposes of determ ning rent under
this chapter, water-oriented uses shall be classified as water-
dependent uses if the activity either is conducted on state-owned
aquatic lands | eased on Cctober 1, 1984, or was actually conducted on
the state-owned aquatic |lands for at |east three years before October
1, 1984. |If, after October 1, 1984, the activity is changed to a use
ot her than a water-dependent use, the activity shall be classified as
a nonwat er - dependent use. |If continuation of the existing use requires
| easi ng addi ti onal state-owned aquatic | ands and is permtted under the
shor el i ne managenent act of 1971, chapter 90.58 RCW the departnment may
al | ow reasonabl e expansion of the water-oriented use.
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(3) "Nonwat er-dependent use" neans a use which can operate in a
| ocation other than on the waterfront. Exanples include, but are not
limted to, hotels, condom niunms, apartnents, restaurants, retai
stores, ((and)) warehouses not part of a marine termnal or transfer
facility, and di sposal of contam nated sedi nents on st at e-owned aquatic
| ands except if such disposal is also used to renedi ate preexi sting on-
site sedinent contam nation

(4) "Log storage" neans the water storage of logs in rafts or
ot herwi se prepared for shipnent in water-borne conmerce, but does not
include the tenporary holding of logs to be taken directly into a
vessel or processing facility.

(5) "Log boom ng" neans placing logs into and taking them out of
the wat er, assenbling and di sassenbling log rafts before or after their
nmovenent in water-borne commerce, related handling and sorting
activities taking place in the water, and the tenporary hol di ng of | ogs
to be taken directly into a processing facility. "Log boom ng" does
not include the tenporary holding of logs to be taken directly into a
vessel

(6) "Departnment” neans the departnent of natural resources.

(7) "Port district" nmeans a port district created under Title 53
RCW

(8) The "real rate of return” neans the average for the nost recent
ten cal endar years of the average rate of return on conventional real
property nortgages as reported by the federal honme | oan bank board or
any successor agency, mnus the average inflation rate for the nost
recent ten cal endar years.

(9) The "inflation rate"” for a given year is the percentage rate of
change in the previous calendar year’s all comodity producer price
i ndex of the bureau of | abor statistics of the United States depart nment
of commerce. |f the index ceases to be published, the departnment shall
designate by rule a conparabl e substitute index.

(10) "Public wutility lines" neans pipes, conduits, and simlar
facilities for distribution of water, electricity, natural gas,
t el ephone, other el ectronic conmuni cation, and sewers, including sewer
outfall lines.

(11) "Term nal " means a poi nt of interchange between | and and wat er
carriers, such as a pier, wharf, or group of such, equipped wth
facilities for care and handling of cargo and/ or passengers.
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(12) "State-owned aquatic |ands" neans those aquatic |ands and
wat erways admnistered by the departnent of natural resources or
managed under RCW 79.90.475 by a port district. "State-owned aquatic
| ands" does not include aquatic | ands owned in fee by, or w thdrawn for
the use of, state agencies other than the departnment of natural
resour ces.

(13) "Bay-wi de plan" nmeans a nmultijurisdictional plan devel oped for
the aquatic lands of the state that includes the follow ng el enents:

(a) d eanup of contam nated sedi nents;

(b) Restoration of estuary and salnmon migration habitat;

(c) The hi ghest achi evable control of ongoing sources of point and
nonpoi nt sources of pollutants to marine waters; and

(d) ldentification of existing and projected aquatic |and uses,
i ncl udi ng devel opnent of public access to the waterfront. Any such
plan shall be integrated wth conprehensive plans under the growth
managenent act, chapter 36. 70A RCW |ocal master prograns under the
shorel i ne managenent act, chapter 90.58 RCW and wat ershed pl ans under
chapter 90.82 RCW

(14) "In-water di sposal" neans one of three nethods for renediating
cont am nated sedi nents:

(a) Confined aquatic disposal is the dredging and disposal of
contam nated sedinents in natural or excavated bottom depressions or
behind berns to mnimze the spread of materials on the bottom A
variation of this nmethod is the dredging and di sposal of contam nated
material in a nound on an existing flat or gently sloping surface.
Both nethods require capping of the dredged material wth clean
sedi nent s.

(b) Nearshore confined disposal is the dredging and disposal of
contam nated sedinents at a site constructed partially or conpletely in
wat er adjacent to shore, where the dredged nmaterial is contained by a
di ke or berm and capped wth clean sedinent.

(c) Containment of contam nated sedinents by covering or capping
them with clean sedinents of a sufficient thickness to isolate the
contam nants fromthe environnent.

NEW SECTION. Sec. 3. A new section is added to chapter 79.90 RCW
to read as foll ows:

For renedial actions initiated under state and federal cleanup
authorities after the effective date of this act, the departnent shal
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allow the use of state-owned aquatic lands for the cleanup of
contam nat ed sedi nents, or as mtigation for the inpacts of cleanup or
di sposal actions on aquatic habitat, when all of the follow ng apply:

(1) A bay-wi de plan has been conpleted as provided in section 4 of
this act, and such plan identifies in-water disposal on state-owned
aquatic lands as the preferred option avail able anong a reasonabl e
range of remedial actions. The plan shall clearly identify the nost
environmental ly protective renedial option regardless of cost, and
shal |l provide sufficient rationale and docunentation in the plan to
support this finding. The plan shall also identify the nobst cost-
effective renedial option, and shall provide sufficient rationale and
docunentation in the plan to support this finding. Any bal ancing of
these two factors done in devel oping the preferred option shall al so be
clearly descri bed.

(2) The area to be used for disposal or mtigationis itself a site
needi ng renedi ati on under state and federal cleanup statutes, or the
area to be used for disposal is a multiuser disposal site devel oped for
t he purpose of accepting | arge volunes of contam nated sedi nents from
multiple sites in Puget Sound.

(3) Financial assurances have been established to receive funds to
address in perpetuity any and all risks to the state from the
contingencies identified in the plan under subsection (1) of this
section.

(4) The state is indemified fromfuture liability to the fullest
extent allowed by | aw for contam nated sedi nents di sposed of on state-
owned aquatic |and that are not attached to the original liability of
the state as established in a consent decree under state or federa
cl eanup authorities, except for sedinents for which no responsible
person has been identified in the consent decree.

(5) Constitutionally protected uses of harbor areas for comrerce
and navi gation are not i npaired.

(6) Bay-wide plans shall include the elenents defined in RCW
79.90. 465(13) and shall be initiated in urban enbaynents or in smaller
bays and inlets where renedi al actions for contam nated sedi nent sites
identified under state or federal clean-up authorities have not been
initiated as of the effective date of this act.

(7) A bay-w de planning group for an urban enbaynent shall incl ude
the followng representation: The departnent of ecology, the
departnment of fish and wildlife, the departnent of natural resources,
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t he departnent of transportation, the Puget Sound water quality action
team the local port district, the nearest city, and the county in
whi ch the enbaynent is |ocated. In addition, affected tribes shal
each be invited to provide a representative, and the United States arny
corps of engineers, environnmental protection agency, fish and wildlife
service, and national marine fisheries service also shall each be
invited to provide a representative. Each nenber shall have an equal
voi ce in the planning process and the group shall operate by consensus.
| f consensus on planning outcones is not achievable, state agencies
shall resolve the issues needing resolution through the process
identified in RCW 43.17.320 through 43.17.340. The planni ng process
shal | be nmanaged by a comm ttee conprised of the representatives of the
departnent of ecology, the departnent of natural resources, and the
| ocal port district.

(8) The bay-w de planning process includes tinely and neani ngf ul
opportunity for public involvenent, including public neetings and a
citizen advisory panel.

(9) Funding for plan devel opnent shall be from the |ocal toxics
control account established in RCW 70. 105D. 070.

(10) This section expires June 30, 2002.

NEWSECTION. Sec. 4. (1) Ajoint select conmttee on contam nated
sedi nent managenent and liability is established. The commttee shal
i nclude two representatives fromeach of the two maj or caucuses in the
senat e, appointed by the president of the senate, and two
representatives from each of the two major caucuses in the house of
representatives appointed by the co-speakers of the house of
representatives. The commttee shall also include a representative
from each of the follow ng: The attorney general’s office, the
governor’s office, the departnent of ecol ogy, the departnent of natural
resources, the departnent of transportation, the departnent of fish and
wildlife, and the Puget Sound action team

(2) The purpose of the joint select conmttee on contam nated
sedi nent managenent and liability is to address the foll ow ng issues:

(a) The appropriateness of using state-owned aquatic |land for the
remedi ati on of contam nated sedi nents;

(b) The availability and feasibility of treatnment for contam nated
sedi nment s;

p. 7 SHB 3041



©O© 00 N O Ol WDN P

N NP R R R RRRPRRP R
= O © 0o NO o D W NP O

(c) The financial risk to the state associated wth disposal of
contam nat ed sedi nents and how nuch funding should be available in a
contingency fund to offset this risk;

(d) How cont am nat ed sedi nent di sposal sites on state-owned aquatic
| and shoul d be nanaged;

(e) How the state’s share of liability for contam nated sedi nents
shoul d be determ ned,;

(f) The fair market return to the state for the use of state-owned
aquatic | and for disposal of contam nated sedi nent, when such di sposal
occurs on already contam nated | and;

(g) The sources of funding and financial nechanisns that are
available to fund the state’'s share of cleanup, the managenent of
sedi nent renedi ation sites, and contingency fundi ng.

(3) Staff support for the joint select commttee on contam nated
sedi rent managenment and liability shall be provided by the office of
program research and senate conm ttee services.

(4) The conmmttee shall provide a final report to the standing
envi ronnent commttees of the house of representatives and the senate
by Decenber 1, 2001. The committee shall provide an interim progress
report to the commttees by Decenber 1, 2000.

(5) This section expires June 30, 2002.

~-- END ---
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