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HOUSE BI LL 2959

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on
By Representatives Lanbert, McMrris, G Chandler and Mulliken

Read first tinme 01/25/2000. Referred to Conmttee on State Gover nnent.

AN ACT Relating to | egislative approval of agency rules; anmendi ng
RCW 19. 85. 030, 19.85.061, 34.05.010, 34.05.230, 34.05.314, 34.05. 320,
34.05.328, 34.05.330, 34.05.350, 34.05.356, 34.05.534, 42.40.010,
42. 40. 020, 42.40.030, 43.31.086, and 43.180. 110; addi ng new sections to
chapter 34.05 RCW creating a new section; and repeal i ng RCW34. 05. 610,
34.05. 620, 34.05.630, 34.05.640, 34.05.650, 34.05.655, 34.05.660,
34.05. 665, 34.05.671, 34.05.675, and 34.05.681.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART 1
LEG SLATI VE APPROVAL OF ACENCY RULES

NEW SECTION. Sec. 1. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) The legislature shall review all proposed rules in accordance
wi th the procedures of section 2 of this act. This subsection does not
apply to energency rul es adopted in accordance with RCW 34. 05. 350.

(2) The legislature shall review an existing rule in accordance
wth section 2 of this act if a nenber of the house of representatives
or a nmenber of the senate petitions the speaker of the house of
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representatives or the president of the senate, respectively, for

review of the existing rule. This subsection applies to all existing

rules, including energency rules adopted in accordance with RCW
34. 05. 350.

NEW SECTION. Sec. 2. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) Legislative review of an existing or proposed rule is limted
to the issue of the rule’s validity or invalidity.

(2) The legislature shall reviewexisting or proposed rul es subj ect
to the foll ow ng procedures:

(a) Upon receipt of a proposed rule or a witten request to review
an existing rule, the speaker of the house of representatives and the
president of the senate shall refer the rule under review to the
appropriate standing commttees in the house of representatives and t he
senate, respectively.

(b) A standing commttee may conduct a public hearing on the rule,
but must conduct a public hearing on the rule before the conmmttee may
vote on the validity or invalidity of the rule

(1) By mority vote, the commttee may recommend to the
| egi slative body as a whole that the rule be declared invalid. |[If the
commttee recommends that the rule be declared invalid, the conmttee
must state the reasons for its recomendation and nay make
recommendations to the agency regarding how to make the rule valid,;

(1i) By mpjority vote, the commttee may recommend to the
| egi sl ati ve body as a whole that the rule be declared valid;

(ti1) The commttee may make recommendations to the agency on how
to make the rule valid and give the agency the opportunity to propose
any rul e changes the agency will agree to make. |If the agency proposes
changes to the rule, the commttee may conduct a public hearing on the
validity or invalidity of the proposed changes subject to the
procedures of this subsection; or

(itv) The commttee may take no action.

(c) The |l egi sl ative body may, at any tine, vote by a constitutional
majority to consider the rule under review.

(1) A notion nmade by the |egislative body as a whole to consider
the rule may be made on any order of business and is a privileged
not i on.
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(1i) The legislative body may vote by a constitutional mpjority
that the rule is valid or invalid. |If the legislative body votes that
the rule is invalid, it nust state the reasons for its vote and may
i ncl ude recomendations to the agency regarding how to nmake the rule
val i d.

(ti1) The legislative body may del ay consideration on the validity
of the rule until the next regular or special |egislative session in
order to give the agency tine to change the rule.

(d) The legislature may vote, by a constitutional majority in both
houses, that the rule is valid or invalid. If the legislature votes
that the rule is invalid, it nust state the reasons for its vote and
may i nclude recommendations to the agency regarding how to make the
rul e valid.

(1) The legislature may del ay consideration on the validity of the
rule until the next regular or special |legislative session in order to
give the agency time to change the rule.

(1i) Aresolution approved by the | egi sl ature under this subsection
wll not be submtted to the governor for approval or disapproval

(ti1) Afinding by the legislature under (d) of this subsection is
considered conclusive of legislative intent in any future court
pr oceedi ngs.

(3) The standing commttees of the | egislature may neet during the
interim at the discretion of the speaker of the house of
representatives or president of the senate, respectively, for purposes
of carrying out this chapter.

(4) For purposes of this section, "legislative body" neans the
Washi ngton state house of representatives or the Wshington state
senat e.

NEW SECTION. Sec. 3. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) A menber of the house of representatives or the senate may file
a resol ution of nonconpliance agai nst an agency if the nmenber believes:

(a) The agency has not adopted rules or updated existing rules as
required by |law, or

(b) The agency is not conplying with or is m sapplying a statute or
rul e.

(2) The legislature shall review a resolution of nonconpliance
filed under this section subject to the foll ow ng procedures:
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(a) Upon recei pt of the resolution of nonconpliance, the speaker of
the house of representatives and the president of the senate shal
refer the resolution to the appropriate standing commttees of the
house of representatives and senate, respectively.

(b) A standing commttee may conduct a public hearing on the
resol ution, but nmust conduct a public hearing on the resolution before
the commttee nay vote on the resol ution.

(1) By mjority vote, the commttee may recommend to the
| egislative body as a whole that the resolution be adopted. If the
commttee recommends that the resol ution be adopted, the commttee nust
state the reasons for its recommendati on and may nake reconmendati ons
to the agency regardi ng how the agency can conme into conpliance;

(1i) By majority vote, the conmttee may anend the resolution and
reconmmend to the legislative body as a whole that the rule is in
conpl i ance;

(ti1) The commttee may make recommendations to the agency on how
t he agency can cone i nto conpliance and gi ve the agency the opportunity
to propose any changes the agency will agree to make. |If the agency
proposes any changes regardi ng conpliance, the commttee nmay conduct a
public hearing to determne if the proposed changes bring the agency
into conpliance subject to the procedures of this subsection; or

(tv) The commttee may take no action.

(c) The |l egislative body nmay, at any tine, vote by a constitutional
majority to consider the resolution.

(1) A notion nmade by the |egislative body as a whole to consider
the resol ution may be nmade on any order of business and is a privil eged
not i on.

(1i) The legislative body may vote by a constitutional mpjority
that the agency is in conpliance or is not in conpliance. If the
| egi slative body votes that the agency is not in conpliance, it nust
state the reasons for its recommendati on and may nake reconmendati ons
to the agency regarding how to bring the agency into conpliance.

(tit) The legislative body nmay delay consideration on the
resolution until the next regular or special l|egislative session in
order to give the agency tine to cone into conpliance.

(d) The legislature may vote, by a constitutional majority in both
houses, that the agency is in conpliance or is not in conpliance. |If
the legislature votes that the agency is not in conpliance, it nust
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state the reasons for its recommendati on and may nake reconmendati ons
to the agency regardi ng how the agency can conme into conpliance.

(1) The | egislature may del ay consi derati on on the resol ution until
the next regular or special l|legislative session in order to give the
agency tinme to cone into conpliance.

(1i) Aresolution approved by the | egi sl ature under this subsection
wll not be submtted to the governor for approval or disapproval

(3) The standing commttees of the | egislature may neet during the
interim at the discretion of the speaker of the house of
representatives or president of the senate, respectively, for purposes
of carrying out this chapter.

(4) For purposes of this section, "legislative body" neans the
Washi ngton state house of representatives or the Wshington state
senat e.

(5) Failure to conply wiwth a resolution of nonconpliance passed by
the legislature under this section is grounds for inpeachnent or
removal of the head of the agency under Article V of the state
Constitution.

NEW SECTION. Sec. 4. A new section is added to chapter 34.05 RCW
to read as foll ows:

The | egislature, by one-third vote of the house of representatives
and the senate, may petition the attorney general to challenge the
validity of a rule. Once the legislature has so petitioned, the
attorney general nust bring an action to determne the validity of the
rul e on behalf of the |egislature.

PART 2
ELI M NATI NG THE JO NT ADM NI STRATI VE RULES REVI EW COW TTEE

Sec. 5. RCW 19. 85. 030 and 1995 c¢ 403 s 402 are each anended to
read as foll ows:

(1) In the adoption of a rule under chapter 34.05 RCW an agency
shal | prepare a small business econom c inpact statenent: (a) If the
proposed rule wll inpose nore than mnor costs on businesses in an
i ndustry; or (b) if requested to do so by a constitutional majority

( (vete—ef—the—jotnt—admnrstrative—+ules—+eviewcommttee)) of the

|l egislature within forty-five days of receiving the notice of proposed

rul e maki ng under RCW 34.05.320. However, if the agency has conpl et ed
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the pilot rule process as defined by RCW 34. 05. 313 before filing the
notice of a proposed rule, the agency is not required to prepare a
smal | busi ness econom c i npact statenent.

An agency shall prepare the small business econom c inpact
statenment in accordance wth RCW 19.85.040, and file it with the code
reviser along with the notice required under RCW34. 05.320. An agency
shall file a statenent prepared at the request of the ((}{etnt
admntstrative—rules—review—conmttee)) legislature with the code
reviser upon its conpletion before the adoption of the rule. An agency
shal | provide a copy of the small business econom c i npact statenment to
any person requesting it.

An agency may request assistance from the ((bustness—asststance
eenter)) departnent of community, trade, and econom c devel opnent in
the preparation of the small business econom c inpact statenent.

(2) The ((business—asststance—center)) departnment of community,
trade, and econom c devel opnent shall develop guidelines to assist

agencies in determ ning whether a proposed rule will inpose nore than
mnor costs on businesses in an industry and therefore require
preparation of a small business economc inpact statenent. The

( (business—assistance—center)) departnent of community, trade, and
econom c devel opnent may revi ew an agency determ nation that a proposed
rule will not inpose such costs, and shall advise the ((joetnt
admntstrative—rules—review—commttee)) legislature on disputes
i nvol vi ng agency determ nations under this section.

(3) Based upon the extent of disproportionate inpact on snall
busi ness identified in the statenent prepared under RCW19. 85. 040, the
agency shall, where |l egal and feasible in neeting the stated objectives
of the statutes upon which the rule is based, reduce the costs inposed
by the rule on small businesses. Methods to reduce the costs on small
busi nesses may i ncl ude:

(a) Reducing, nodifying, or elimnating substantive regulatory
requirenents;

(b) Sinplifying, reducing, or elimnating recordkeeping and
reporting requirenents;

(c) Reducing the frequency of inspections;

(d) Del ayi ng conpliance tinetabl es;

(e) Reducing or nodifying fine schedul es for nonconpliance; or

(f) Any other mtigation techniques.

HB 2959 p. 6



© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

Sec. 6. RCW 19. 85. 061 and 1995 c¢ 403 s 404 are each anended to
read as foll ows:

Unl ess so requested by a constitutional majority ((wvete—ef—the
jotat—admn-strativerules—+eviewcommttee)) of the | eqgislature under
RCW 19. 85. 030, an agency is not required to conply with this chapter
when adopting any rule solely for the purpose of conformty or
conpliance, or both, with federal statute or regulations. In |ieu of
the statenent required under RCW 19.85.030, the agency shall file a
statenment citing, with specificity, the federal statute or regul ation
with which the rule is being adopted to conform or conply, and
descri bing the consequences to the state if the rule is not adopted.

Sec. 7. RCW34.05.010 and 1997 ¢ 126 s 2 are each anended to read
as follows:

The definitions set forth in this section shall apply throughout
this chapter, unless the context clearly requires otherw se.

(1) "Adjudicative proceedi ng" neans a proceedi ng before an agency
in which an opportunity for hearing before that agency is required by
statute or constitutional right before or after the entry of an order
by the agency. Adj udi cative proceedings also include all cases of
licensing and rate making in which an application for alicense or rate
change is denied except as |limted by RCW66.08.150, or a license is
revoked, suspended, or nodified, or in which the granting of an
application is contested by a person having standing to contest under
the | aw

(2) "Agency" nmeans any state board, conmm ssion, departnent,
institution of higher education, or officer, authorized by | awto make
rules or to conduct adjudicative proceedings, except those in the
| egi slative or judicial branches, the governor, or the attorney general
except to the extent otherwise required by law and any | ocal
gover nient al entity that may request the appointnment of an
adm ni strative | aw judge under chapter 42.41 RCW

(3) "Agency action" neans Ilicensing, the inplenentation or
enforcenent of a statute, the adoption or application of an agency rul e
or order, the inposition of sanctions, or the granting or w thhol di ng
of benefits.

Agency action does not include an agency decision regarding (a)
contracting or procurenent of goods, services, public works, and the
purchase, |ease, or acquisition by any ot her neans, including em nent
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domain, of real estate, as well as all activities necessarily related
to those functions, or (b) determ nations as to the sufficiency of a
showi ng of interest filed in support of a representation petition, or
medi ati on or conciliation of |abor disputes or arbitration of |abor
di sputes under a collective bargaining law or simlar statute, or (c)
any sale, lease, contract, or other proprietary decision in the
managenent of public lands or real property interests, or (d) the
granting of a license, franchise, or permssion for the use of
trademar ks, synbols, and simlar property owned or controlled by the
agency.

(4) "Agency head" neans the individual or body of individuals in
whom the ultimate |egal authority of the agency is vested by any
provi sion of |aw |f the agency head is a body of individuals, a
majority of those individuals constitutes the agency head.

(5) "Entry" of an order neans the signing of the order by all
persons who are to sign the order, as an official act indicating that
the order is to be effective.

(6) "Filing" of a docunment that is required to be filed wth an
agency neans delivery of the docunent to a place designated by the
agency by rule for receipt of official docunents, or in the absence of
such designation, at the office of the agency head.

(7) "Institutions of higher education" are the University of
Washi ngt on, Washi ngton State University, Central Washi ngton University,
Eastern Washington University, Wstern Wshington University, The
Evergreen State College, the various community colleges, and the
governing boards of each of the above, and the various colleges,
di vi sions, departnents, or offices authorized by the governing board of
the institution involved to act for the institution, all of which are
sonetinmes referred to in this chapter as "institutions."

(8) "Interpretive statenent”™ neans a witten expression of the
opi ni on of an agency, entitled an interpretive statenent by the agency
head or its designee, as to the neaning of a statute or other provision
of law, of a court decision, or of an agency order.

(9)(a) "License" neans a franchise, permt, «certification
approval, registration, charter, or simlar form of authorization
required by | aw, but does not include (i) alicense required solely for
revenue purposes, or (ii) a certification of an excl usive bargaining
representative, or simlar status, under a collective bargaining | aw or
simlar statute, or (iii) a license, franchise, or permssion for use

HB 2959 p. 8
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of trademarks, synbols, and simlar property owned or controlled by the

agency.
(b) "Licensing" 1includes the agency process respecting the
i ssuance, denial, revocation, suspension, or nodification of alicense.
(10) "Mail"™ or "send," for purposes of any notice relating to rule
making or policy or interpretive statenments, neans regular mail or
el ectronic distribution, as provided in RCW 34.05. 260. "El ectronic

di stribution” or "electronically" nmeans distribution by electronic mail
or facsimle mail.

(11)(a) "Order," without further qualification, neans a witten
statenent of particular applicability that finally determ nes the | egal
rights, duties, privileges, inmmunities, or other legal interests of a
speci fic person or persons.

(b) "Order of adoption” neans the official witten statenment by
whi ch an agency adopts, anmends, or repeals a rule.

(12) "Party to agency proceedings,” or "party" in a context so
i ndi cati ng, neans:

(a) A person to whomthe agency action is specifically directed; or

(b) A person naned as a party to the agency proceeding or all owed
to intervene or participate as a party in the agency proceeding.

(13) "Party to judicial review or civil enforcenent proceedings,"”
or "party" in a context so indicating, neans:

(a) A person who files a petition for a judicial review or civi
enf orcenent proceedi ng; or

(b) A person naned as a party in a judicial review or civil
enforcement proceeding, or allowed to participate as a party in a
judicial review or civil enforcenent proceeding.

(14) "Person" neans any individual, partnership, corporation,
associ ation, governnental subdivision or unit thereof, or public or
private organization or entity of any character, and includes another
agency.

(15) "Policy statenent” neans a witten description of the current
approach of an agency, entitled a policy statenent by the agency head
or its designee, to inplenentation of a statute or other provision of
law, of a court decision, or of an agency order, including where
appropriate the agency’'s current practice, procedure, or nethod of
action based upon that approach.

(16) "Rule" nmeans any agency order, directive, or regulation of
general applicability (a) the violation of which subjects a person to
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a penalty or adm ni strative sanction; (b) which establishes, alters, or
revokes any procedure, practice, or requirenment relating to agency
hearings; (c) which establishes, alters, or revokes any qualification
or requirenent relating to the enjoynent of benefits or privileges
conferred by law, (d) which establishes, alters, or revokes any
qgual i fications or standards for the i ssuance, suspension, or revocation
of licenses to pursue any commercial activity, trade, or profession; or
(e) which establishes, alters, or revokes any mandatory standards for
any product or material which nmust be net before distribution or sale.
The termincl udes the anendnment or repeal of a prior rule, but does not
include (i) statenents concerning only the internal managenent of an
agency and not affecting private rights or procedures available to the
public, (ii) declaratory rulings issued pursuant to RCW 34.05. 240,
(tit) traffic restrictions for motor vehicles, bicyclists, and
pedestrians established by the secretary of transportation or his
desi gnee where notice of such restrictions is given by official traffic
control devices, or (iv) rules of institutions of higher education
involving standards of adm ssion, academ c advancenent, academc
credit, graduation and the granting of degr ees, enpl oynent
rel ationships, or fiscal processes.

£38))) "Rul e maki ng" neans the process for fornul ati on and adopti on
of a rule.
((£29)Y)) (18) "Service," except as otherwise provided in this

chapter, means posting in the United States nmail, properly addressed,
post age prepai d, or personal service. Service by mail is conplete upon
deposit in the United States mail. Agencies may, by rule, authorize

service by electronic telefacsimle transm ssion, where copies are
mai | ed sinul taneously, or by commercial parcel delivery conpany.

Sec. 8. RCW 34. 05. 230 and 1997 ¢ 409 s 202 are each anended to
read as fol |l ows:

(1) ((An

HB 2959 p. 10
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an—fAn})) An agency is encouraged to advise the public of its
current opinions, approaches, and |likely courses of action by nmeans of
interpretive or policy statenents. Current interpretive and policy
statenents are advisory only. To better informand involve the public,
an agency is encouraged to convert long-standing interpretive and
policy statenents into rules.

(2) A person may petition an agency requesting the conversion of
interpretive and policy statements into rules. Upon subm ssion, the
agency shall notify the (({etnt—admnistrativerulesreviewcommttee))
| egislature of the petition. Wthin sixty days after subm ssion of a
petition, the agency shall either deny the petitioninwiting, stating
its reasons for the denial, or initiate rule-making proceedings in
accordance wth this chapter

((2H)) (3) Each agency shall maintain a roster of interested
persons, consisting of persons who have requested in witing to be
notified of all interpretive and policy statenents issued by that
agency. Each agency shall wupdate the roster once each year and
elimnate persons who do not indicate a desire to continue on the
roster. Whenever an agency issues an interpretive or policy statenent,
it shall send a copy of the statenent to each person |listed on the
roster. The agency may charge a nomnal fee to the interested person
for this service.

((x2))) (4) VWhenever an agency issues an interpretive or policy
statenent, it shall submt to the code reviser for publication in the
Washi ngton State Regi ster a statenent describing the subject matter of
the interpretive or policy statenment, and listing the person at the
agency fromwhoma copy of the interpretive or policy statenent may be
obt ai ned.

Sec. 9. RCW 34. 05. 314 and 1997 c¢ 409 s 206 are each anended to
read as foll ows:

Each state agency shall prepare a sem annual agenda for rul es under
devel opnent. The agency shall file the agenda with the code reviser
for publication in the state register not later than January 31st and
July 31st of each year. Not later than three days after its
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publication in the state register, the agency shall send a copy of the
agenda to each person who has requested receipt of a copy of the
agenda. The agency shall also submt the agenda to the director of
financi al managenent, the ((+wles—+eviewcommttee)) legislature, and
any other state agency that my reasonably be expected to have an
interest in the subject of rules that will be devel oped.

Sec. 10. RCW 34.05.320 and 1995 ¢ 403 s 302 are each anended to
read as foll ows:

(1) At least twenty days before the rul e-making hearing at which
t he agency receives public coment regardi ng adoption of a rule, the
agency shall cause notice of the hearing to be published in the state
register. The publication constitutes the proposal of a rule. The
notice shall include all of the follow ng:

(a) Atitle, a description of the rule's purpose, and any other
i nformati on which may be of assistance in identifying the rule or its
pur pose;

(b) Gtations of the statutory authority for adopting the rule and
the specific statute the rule is intended to inplenent;

(c) Asummary of the rule and a statenent of the reasons supporting
t he proposed acti on;

(d) The agency personnel, with their office |ocation and tel ephone
nunber, who are responsible for the drafting, inplenentation, and
enforcenent of the rule;

(e) The nane of the person or organization, whether private,
public, or governnental, proposing the rule;

(f) Agency conmments or recommendations, if any, regardi ng statutory
| anguage, inplenentation, enforcenent, and fiscal nmatters pertainingto
the rul e;

(g) Whether the rule is necessary as the result of federal |aw or
federal or state court action, and if so, a copy of such law or court
deci sion shall be attached to the purpose statenent;

(h) When, where, and how persons may present their views on the
proposed rul e;

(i) The date on which the agency intends to adopt the rule;

(j) A short explanation of the rule, its purpose, and antici pated
effects, including in the case of a proposal that would nodify existing
rules, a short description of the changes the proposal woul d nake;
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(k) A copy of the small business econom c i npact statenent prepared
under chapter 19.85 RCW or an expl anation for why the agency did not
prepare the statenent; and

(1) A statement indicating whether RCW 34.05.328 applies to the
rul e adopti on.

(2) Upon filing notice of the proposed rule with the code reviser,
the adopting agency shall have copies of the notice on file and
avail abl e for public inspection and shall forward three copies of the
notice to the ((+rules—+reviewcommttee)) legislature.

(3) No later than three days after its publication in the state
regi ster, the agency shall cause a copy of the notice of proposed rule
adoption to be nmailed to each person, city, and county that has nade a
request to the agency for a nail ed copy of such notices. An agency nmay
charge for the actual cost of providing a requesting party mailed
copi es of these noti ces.

(4) In addition to the notice required by subsections (1) and (2)
of this section, an institution of higher education shall cause the
notice to be published in the canpus or standard newspaper of the
institution at | east seven days before the rul e-nmaki ng heari ng.

Sec. 11. RCW34.05.328 and 1997 ¢ 430 s 1 are each anended to read
as follows:

(1) Before adopting a rule described in subsection (5) of this
section, an agency shall:

(a) Cearly state in detail the general goals and specific
objectives of the statute that the rule inplenents

(b) Determne that the rule is needed to achi eve the general goals
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rule;

(c) Determne that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and
guantitative benefits and costs and the specific directives of the
statute being inplenented;

(d) Determne, after considering alternative versions of the rule
and the analysis required under (b) and (c) of this subsection, that
the rule being adopted is the |east burdensone alternative for those
required to comply with it that will achieve the general goals and
specific objectives stated under (a) of this subsection;
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(e) Determne that the rule does not require those to whom it
applies to take an action that viol ates requirenents of another federal
or state | aw

(f) Determne that the rule does not inpose nore stringent
performance requirenments on private entities than on public entities
unless required to do so by federal or state |aw,

(g) Determne if the rule differs from any federal regulation or
statute applicable to the sanme activity or subject matter and, if so,
determne that the difference is justified by the foll ow ng:

(1) A state statute that explicitly allows the agency to differ
from federal standards; or

(1i) Substantial evidence that the difference is necessary to
achi eve the general goals and specific objectives stated under (a) of
this subsection; and

(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicable to the sanme activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e-making
file docunentation of sufficient quantity and quality so as to persuade
a reasonabl e person that the determ nations are justified.

(3) Before adopting rules described in subsection (5) of this
section, an agency shall place in the rule-making file a rule
i npl enmentation plan for rules filed under each adopting order. The
pl an shal |l describe how t he agency intends to:

(a) Inplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I'nform and educate affected persons about the rule;

(c) Pronote and assist voluntary conpliance; and

(d) Eval uate whether the rul e achi eves the purpose for which it was
adopted, including, to the maxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
measur abl e out cones.

(4) After adopting a rule described in subsection (5) of this
section regulating the sane activity or subject matter as another
provision of federal or state law, an agency shall do all of the
fol | ow ng:

(a) Provide to the ((bustness—ass+stance—center)) departnent of
community, trade, and econonic devel opnent a list citing by reference
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the other federal and state laws that regulate the sane activity or
subj ect matter;

(b) Coordinate inplenentation and enforcenent of the rule with the
other federal and state entities regulating the same activity or
subject matter by meking every effort to do one or nore of the
fol | ow ng:

(i) Deferring to the other entity;

(i1) Designating a | ead agency; or

(1i1) Entering into an agreenent with the other entities specifying
how the agency and entities wll coordinate inplenentation and
enf or cenment .

I f the agency is unable to conply with this subsection (4)(b), the
agency shall report to the legislature pursuant to (c) of this
subsecti on;

(c) Report to the (({otnt—admntstrative+ules—+eviewcommttee))
| eqgi sl ature:

(1) The existence of any overlap or duplication of other federal or
state laws, any differences fromfederal |aw, and any known overl ap,
duplication, or conflict with local |aws; and

(i1) Make recommendations for any | egislation that may be necessary
to elimnate or mtigate any adverse effects of such overlap,
duplication, or difference.

(5) (a) Except as provided in (b) of this subsection, this section
applies to:

(1) Significant legislative rules of the departnents of ecol ogy,
| abor and i ndustries, health, revenue, social and health services, and
natural resources, the enploynent security departnent, the forest
practices board, the office of the insurance comm ssioner, and to the
| egi slative rules of the departnent of fish and wildlife inplenenting
chapter 75.20 RCW and

(i1i) Any rule of any agency, if this section is voluntarily nade
applicable to the rule by the agency, or is nade applicable to the rule
by a constitutional majority ((wvete—ef—thejornt—admnstrative—+rules
review—eommttee)) of the legislature within forty-five days of
receiving the notice of proposed rule maki ng under RCW 34. 05. 320.

(b) This section does not apply to:

(1) Enmergency rul es adopted under RCW 34. 05. 350;

(1i1) Rules relating only to internal governnental operations that
are not subject to violation by a nongovernnent party;
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(1i1) Rules adopting or incorporating by reference without materi al
change federal statutes or regulations, Wshington state statutes,
rules of other Washington state agencies, shoreline nmaster prograns
other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(1v) Rules that only correct typographical errors, nmake address or
name changes, or clarify language of a rule wthout changing its
effect;

(v) Rules the content of which is explicitly and specifically
dictated by statute;

(vi) Rules that set or adjust fees or rates pursuant to |l egislative
standards; or

(vii) Rules of the department of social and health services
relating only to client nedical or financial eligibility and rules
concerning liability for care of dependents.

(c) For purposes of this subsection:

(1) A "procedural rule" is a rule that adopts, anmends, or repeals
(A) any procedure, practice, or requirenent relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permt; or (C any policy
statenent pertaining to the consistent internal operations of an
agency.

(1i) An "interpretive rule" is arule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(tit) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provisions
of law pursuant to delegated |legislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establishes, alters, or revokes any qualification or standard for the
I ssuance, suspension, or revocation of a license or permt; or (O
adopts a new, or makes significant anmendnents to, a policy or
regul atory program

(d) I'n the notice of proposed rule maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rule
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pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

(6) By January 31, 1996, and by January 31st of each even-nunbered
year thereafter, the office of financial managenent, after consulting
with state agencies, counties, and cities, and business, |abor, and
envi ronnmental organi zations, shall report to the governor and the
| egislature regarding the effects of this section on the regulatory
systemin this state. The report shall docunent:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ultimtely adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintained based upon the alleged failure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed m ssion;

(e) The extent to which this section has i nproved the acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financia
managenent to be useful in evaluating the effect of this section.

Sec. 12. RCW34.05.330 and 1998 ¢ 280 s 5 are each anended to read
as follows:

(1) Any person may petition an agency requesting the adoption,
anendnent, or repeal of any rule. The office of financial mnagenent
shal | prescribe by rule the format for such petitions and the procedure
for their subm ssion, consideration, and disposition and provide a
standard formthat may be used to petition any agency. Wthin sixty
days after subm ssion of a petition, the agency shall either (a) deny
the petition in witing, stating (i) its reasons for the denial,
specifically addressing the concerns raised by the petitioner, and,
where appropriate, (ii) the alternative nmeans by which it will address
the concerns raised by the petitioner, or (b) initiate rule-nmaking
proceedi ngs in accordance with RCW 34. 05. 320.

(2) ((H—an—ageney—denres—a—petitton—to—repeal—or—anend—a—+ule

b I I I . =t E i Fon. - -
" I I Lo i hei . ¢ he leaisl
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£3))) If an agency denies a petition to repeal or amend a rule
subm tted under subsection (1) of this section, the petitioner, within
thirty days of the denial, may appeal the denial to the governor. The
governor shall immediately file notice of the appeal with the code
reviser for publication in the Washington state register. Wt hin
forty-five days after receiving the appeal, the governor shall either
(a) deny the petition in witing, stating (i) his or her reasons for
the denial, specifically addressing the concerns raised by the
petitioner, and, (ii) where appropriate, the alternative neans by which
he or she will address the concerns raised by the petitioner; (b) for
agencies listed in RCW43.17.010, direct the agency to initiate rule-
maki ng proceedi ngs i n accordance with this chapter; or (c) for agencies
not listed in RCW43.17.010, recommend that the agency initiate rule-
maki ng proceedings in accordance with this chapter. The governor’s
response to the appeal shall be published in the Wshington state
regi ster and copies shall be submtted to the chief clerk of the house
of representatives and the secretary of the senate.

((4))) (3) In petitioning for repeal or anmendnent of a rul e under
this section, a person is encouraged to address, anobng ot her concerns:

(a) Whether the rule is authorized;

(b) Whether the rule is needed;

(c) Whether the rule conflicts with or duplicates other federal,
state, or |ocal |aws;

(d) Whether alternatives to the rule exist that will serve the sane
pur pose at | ess cost;

(e) Whether the rule applies differently to public and private
entities;

(f) Whether the rule serves the purposes for which it was adopt ed;

(g) Whether the costs inposed by the rule are unreasonabl e;

(h) Whether the rule is clearly and sinply stated;

(1) Whether the rule is different than a federal |aw applicable to
the sanme activity or subject matter wthout adequate justification; and

(j) Whether the rule was adopted according to all applicable
provi si ons of |aw

((65))) (4) The departnment of community, trade, and economc
devel opnment and the office of financial managenment shall coordinate
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efforts anong agencies to i nformthe public about the existence of this
rul es review process.

((66))) (5) The office of financial managenent shall initiate the
rul e maki ng required by subsection (1) of this section by Septenber 1
1995.

Sec. 13. RCW34.05.350 and 1994 ¢ 249 s 3 are each anended to read
as follows:

(1) If an agency for good cause finds:

(a) That inmmedi ate adoption, anmendnent, or repeal of a rule is
necessary for the preservation of the public health, safety, or general
wel fare, and that observing the time requirenents of notice and
opportunity to comment upon adoption of a pernmanent rule would be
contrary to the public interest; or

(b) That state or federal |awor federal rule or a federal deadline

for state receipt of federal funds requires inmmedi ate adoption of a
rul e,
t he agency may dispense with those requirenents and adopt, anend, or
repeal the rule on an energency basis. The agency’s finding and a
conci se statenent of the reasons for its finding shall be incorporated
in the order for adoption of the energency rule or anmendnent filed with
the of fice of the code reviser under RCW34. 05.380 and with the ((rules
reviewcommttee)) legislature.

(2) An emergency rul e adopted under this section takes effect upon
filing wth the code reviser, unless a |later date is specified in the
order of adoption, and may not renmain in effect for |onger than one
hundred twenty days after filing. Ildentical or substantially simlar
energency rules nmay not be adopted in sequence unless conditions have
changed or the agency has filed notice of its intent to adopt the rule
as a permanent rule, and is actively undertaking the appropriate
procedures to adopt the rule as a permanent rule. This section does
not relieve any agency fromconpliance with any lawrequiring that its
per manent rul es be approved by desi gnat ed persons or bodi es before they
beconme effective.

(3) Wthin seven days after the rule is adopted, any person may
petition the governor requesting the i medi ate repeal of a rul e adopted
on an energency basis by any departnent listed in RCW 43.17.010.
Wthin seven days after subm ssion of the petition, the governor shal
ei ther deny the petitionin witing, stating his or her reasons for the
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denial, or order the imediate repeal of the rule. In ruling on the
petition, the governor shall consider only whether the conditions in
subsection (1) of this section were net such that adoption of the rule
on an energency basi s was necessary. |If the governor orders the repeal
of the enmergency rul e, any sanction i nposed based on that rule is void.
Thi s subsection shall not be construed to prohi bit adoption of any rule
as a permanent rule.

Sec. 14. RCW34.05.356 and 1998 ¢ 280 s 2 are each anended to read
as follows:

(1) An agency may file notice for the expedited adoption of rules
in accordance with the procedures set forth in this section for rules
nmeeting any one of the followng criteria:

(a) The proposed rules relate only to internal governnental
operations that are not subject to violation by a person;

(b) The proposed rul es adopt or incorporate by reference w thout
mat erial change federal statutes or regulations, Wshington state
statutes, rules of other Washington state agencies, shoreline nmaster
prograns other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(c) The proposed rules only correct typographical errors, nake
address or nane changes, or clarify | anguage of a rule w thout changi ng
its effect;

(d) The <content of the proposed rules is explicitly and
specifically dictated by statute;

(e) The proposed rul es have been the subject of negotiated rule
making, pilot rule making, or sone other process that involved
substantial participation by interested parties before the devel opnent
of the proposed rule; or

(f) The proposed rule is being anended after a review under RCW
34. 05. 328.

(2) The expedited rul e-nmaki ng process nust follow the requirenents
for rule making set forth in RCW 34.05. 320, except that the agency is
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not required to prepare a small business econom c inpact statenent

under RCW 19.85.025, a statenent indicating whether the rule
constitutes a significant |legislative rule under RCW 34. 05. 328(({6)))

(5 ((c)(iii), or a significant legislative rule analysis under RCW
34.05.328. An agency is not required to prepare statenents of inquiry
under RCW 34. 05. 310 or conduct a hearing for the expedited adoption of

rules. The notice for the expedited adoption of rules nmust contain a
statenent in at l|east ten-point type, that is substantially in the
followng form

NOTI CE

TH'S RULE IS BEING PROPOSED TO BE ADCPTED USI NG AN
EXPEDI TED RULE- MAKI NG PROCESS THAT W LL ELI M NATE THE NEED FOR
THE AGENCY TO HOLD PUBLI C HEARI NGS, PREPARE A SMALL BUSI NESS
ECONOM C | MPACT STATEMENT, OR PROVI DE RESPONSES TO THE CRI TERI A
FOR A SI GNI FI CANT LEG SLATI VE RULE. | F YOU OBJECT TO TH S RULE
BEI NG ADOPTED USI NG THE EXPEDI TED RULE- MAKI NG PRCCESS, YOU MUST
EXPRESS YOUR OBJECTIONS IN WRITING AND THEY MJUST BE SENT TO
(1 NSERT NAME AND ADDRESS) AND RECEI VED BY (| NSERT DATE).

(3) The agency shall send a copy of the notice of the proposed
expedited rule making to any person who has requested notification of
proposal s for the expedited adoption of rules or of agency rul e nmaki ng,
as well as the ((jotnt—admnistrative—rules—review—conmmttee))
| egislature, within three days after its publication in the Washi ngton
State Register. An agency may charge for the actual cost of providing
a requesting party nailed copies of these notices. The notice of the
proposed expedited rule nmaking nust be preceded by a statenent
substantially in the formprovided in subsection (2) of this section.
The notice nust al so include an expl anati on of the reasons the agency
bel i eves the expedited adoption of the rule is appropriate.

(4) The code reviser shall publish the text of all rules proposed
for expedited adoption along with the notice required in this section
in a separate section of the Washington State Register. Once the text
of the proposed rules has been published in the Wshington State
Regi ster, the only changes that an agency may nake in the text of these
proposed rul es before their final adoption are to correct typographical
errors.

(5 Any person may file a witten objection to the expedited
adoption of a rule. The objection nust be filed with the agency rul es
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coordinator wthin forty-five days after the notice of the proposed
expedited rule making has been published in the Wshington State
Regi ster. A person who has filed a witten objection to the expedited
adoption of a rule may w thdraw the objection.

(6) If no witten objections to the expedited adoption of a rule
are filed with the agency wwthin forty-five days after the notice of
proposed expedited rule making is published, or if all objections that
have been filed are wi thdrawn by the persons filing the objections, the
agency may enter an order adopting the rule without further notice or
a public hearing. The order nmust be published in the manner required
by this chapter for any other agency order adopting, anending, or
repealing a rule.

(7) I'f awitten notice of objection to the expedited adoption of
the rule is tinmely filed wwth the agency and is not wthdrawn, the
noti ce of proposed expedited rul e maki ng published under this section
is considered a statenent of inquiry for the purposes of RCW34. 05. 310,
and the agency may initiate further rule adoption proceedings in
accordance wth this chapter

(8) This section expires Decenber 31, 2000.

Sec. 15. RCW 34.05.534 and 1997 ¢ 409 s 302 are each anended to
read as foll ows:

A person may file a petition for judicial reviewunder this chapter
only after exhausting all admnistrative renedi es available within the
agency whose action is being chall enged, or avail able wi thin any ot her
agency authorized to exercise admnistrative review, except:

(1) A petitioner for judicial review of a rule need not have
participated in the rul e-nmaking proceeding upon which that rule is
based, have petitioned for its anmendnent or repeal, ((have—petitioned
the—j-oi-nt—adnini-strativerules—reviewcommttee—for—its—+eview)) or

have appeal ed a petition for anmendnent or repeal to the governor;

(2) A petitioner for judicial review need not exhaust
adm nistrative renedies to the extent that this chapter or any other
statute states that exhaustion is not required; or

(3) The court may relieve a petitioner of the requirement to
exhaust any or all adm nistrative renedi es upon a show ng that:

(a) The renedi es woul d be patently inadequate;

(b) The exhaustion of renmedies would be futile; or
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(c) The grave irreparable harm that would result from having to
exhaust admnistrative renedies wuld clearly outweigh the public
policy requiring exhaustion of adm nistrative renedies.

Sec. 16. RCW 42.40.010 and 1995 ¢ 403 s 508 are each anended to
read as foll ows:

It is the policy of the legislature that enployees should be
encouraged to disclose, to the extent not expressly prohibited by | aw,
i nproper governnental actions, and it is the intent of the |egislature
to protect the rights of state enpl oyees nmaking these disclosures. It
is also the policy of the legislature that enployees should be
encouraged to identify rul es warranting revi ew ( (er—provide+nfornration
to—the—rules—review—commttee)), and it is the intent of the
| egislature to protect the rights of these enpl oyees.

Sec. 17. RCW42.40.020 and 1999 c 361 s 1 are each anended to read
as follows:

As used in this chapter, the terns defined in this section shal
have the neanings indicated unless the context clearly requires
ot herw se.

(1) "Auditor" neans the office of the state auditor.

(2) "Enpl oyee" neans any individual enployed or holding office in
any departnment or agency of state government.

(3) "Good faith" nmeans a reasonable basis in fact for the
communi cat i on. "Good faith" is |acking when the enployee knows or
reasonably ought to know that the report is malicious, false, or
frivol ous.

(4) "Gross waste of funds" neans to spend or use funds or to all ow
funds to be used w thout valuable result in a manner grossly devi ating
fromthe standard of care or conpetence that a reasonabl e person would
observe in the sanme situation

(5 (a) "lInproper governnental action" neans any action by an
enpl oyee undertaken in the performance of the enployee s official
duti es:

(1) Waiich is ((Fa})) a gross waste of public funds or resources as
defined in this section;

(1i) Wiichis inviolation of federal or state lawor rule, if the
violation is not nerely technical or of a m ninumnature; or
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(ii1) Which is of substantial and specific danger to the public
health or safety.

(b) "Inproper governnental action" does not include personnel
actions, for which other renedies exist, including but not limted to
enpl oyee grievances, conplaints, appointnents, pronotions, transfers,
assi gnnent s, reassi gnnents, rei nstatenents, restorations,
reenpl oynents, perfornmance eval uati ons, reductions in pay, dismssals,
suspensions, denotions, violations of the state civil service |aw,
al | eged | abor agr eenent vi ol ati ons, repri mands, cl ai ns of
discrimnatory treatnent, or any action which may be taken under
chapter 41.06 RCW or other disciplinary action except as provided in
RCW 42. 40. 030.

(6) "Substantial and specific danger" neans a risk of serious
injury, illness, peril, or loss, to which the exposure of the publicis
a gross deviation from the standard of care or conpetence which a
reasonabl e person woul d observe in the sanme situation

(7) "Use of official authority or influence" includes taking,
directing others to take, recommendi ng, processing, or approving any
personnel action such as an appointnent, pronotion, transfer,
assignnment, reassignnment, reinstatenent, restoration, reenploynent,
performance eval uati on, or any adverse action under chapter 41.06 RCW
or other disciplinary action.

(8) "Wiistleblower"” neans an enployee who in good faith reports
al l eged inproper governnental action to the auditor, initiating an
i nvestigation under RCW 42.40.040. For purposes of the provisions of
this chapter and chapter 49.60 RCW relating to reprisals and
retaliatory action, the term "whistleblower" also neans: (a) An
enpl oyee who in good faith provides information to the auditor in
connection with an investigation under RCW 42.40.040 and an enpl oyee
who i s believed to have reported asserted i nproper governnmental action
to the auditor or to have provided information to the auditor in
connection with an investigation under RCW42. 40. 040 but who, in fact,
has not reported such action or provided such information; or (b) an
enpl oyee who in good faith identifies rules warranting review ((er

provi-des—+nformation—tothe+ules—+eviewcommittee)), and an enpl oyee

who is believed to have identified rules warranting review ((e+

proevi-ded—+nfermat+ontotherulesrevieweoermmttee)) but who, in fact,

has not done so.
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Sec. 18. RCW 42.40.030 and 1995 c 403 s 510 are each anended to
read as foll ows:

(1) An enpl oyee shall not directly or indirectly use or attenpt to
use the enployee’s official authority or influence for the purpose of
intimdating, threatening, coercing, conmmanding, influencing, or
attenpting to intimdate, threaten, coerce, command, or influence any
individual for the purpose of interfering with the right of the
individual to: (a) Disclose to the auditor (or representative thereof)
i nformati on concerning i1nproper governnental action; or (b) identify
rules warranting review ((er—provide—nformation—to—therules—review
comm-ttee)).

(2) Nothing in this section authorizes an individual to disclose
i nformati on otherw se prohibited by | aw

Sec. 109. RCW 43.31.086 and 1994 c 249 s 15 are each anended to
read as foll ows:

To assist state agencies in reducing regulatory costs to small
busi ness and to pronote greater public participationin the rul e-making
process, the ((busthness—assistance—center)) departnent of comunity,
trade, and econon c devel opnent shall:

(1) Develop agency guidelines for the preparation of a snall
busi ness econom ¢ inpact statenent and conpliance with chapter 19.85
RCW

(2) Review and provide conments to agencies on draft or final snall
busi ness econom ¢ i npact statenents;

4y)) Oganize and chair a state rules coordinating conmttee
consi sting of agency rules coordinators and interested nenbers of the
public, to develop an education and training program that includes,
anong other conponents, a conponent that addresses voluntary
conpliance, for agency personnel responsible for rule devel opnent and
i npl ement ati on. The ((business—assistance—ecenter)) departnent of
community, trade, and econom c devel opnent shall submt recommendati ons
to the departnment of personnel for an admnistrative procedures
trai ning programthat i s based on the shari ng of interagency resources.
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Sec. 20. RCW43.180.110 and 1983 c 161 s 11 are each anended to
read as foll ows:

The conmm ssion shall submt the initial policies adopted under RCW
43.180. 090 and 43.180.100 to the chief clerk of the house and the
secretary of the senate for transmttal to and review by the
appropriate standing conmttees ((anrd—thefoint—admntstrative—rules
revew—coemmttee)). By January 1, 1984, the comm ssion shall have
adopted policies in the formof rul es ((and+egulatioens)) under chapter

34.05 RCW Such rules ((and—+regulatioens)) may only be changed or
revised in accordance with chapter 34.05 RCW

NEW SECTI ON. Sec. 21. The following acts or parts of acts are
each repeal ed:

(1) RCW 34.05.610 (Joint admnistrative rules review commttee--
Menber s- - Appoi nt nent - - Ter ms- - Vacanci es) and 1998 ¢ 280 s 9, 1996 c 318
S 2, 1988 c 288 s 601, 1983 c 53 s 1, & 1981 ¢ 324 s 5;

(2) RCW34.05.620 (Revi ew of proposed rul es--Notice) and 1996 ¢ 318
s 3, 1994 c 249 s 17, 1988 c 288 s 602, 1987 c 451 s 1, & 1981 c 324 s
6;

(3) RCW 34.05.630 (Review of existing rules--Policy and
interpretive statenents, etc.--Notice--Hearing) and 1998 ¢ 21 s 1, 1996
c 318 s 4, 1994 c 249 s 18, 1993 c 277 s 1, 1988 c 288 s 603, 1987 c
451 s 2, & 1981 c 324 s 7;

(4) RCW34.05.640 (Comm ttee objections to agency i ntended acti on--
Statenent in register and WAC- - Suspension of rule) and 1998 c 21 s 2,
1996 ¢ 318 s 5, 1994 c 249 s 19, 1993 c 277 s 2, 1988 c 288 s 604, 1987
c 451 s 3, & 1981 c 324 s 8§,

(5) RCW34.05. 650 (Recommendations by commttee to |l egislature) and
1988 c 288 s 605, 1987 ¢ 451 s 4, & 1981 ¢ 324 s 9;

(6) RCW 34.05.655 (Petition for review and 1998 ¢ 21 s 3, 1996 c
318 s 7, & 1995 c 403 s 502;

(7) RCW34.05.660 (Review and obj ecti on procedures--No presunption
established) and 1988 ¢ 288 s 606 & 1981 ¢ 324 s 10;

(8) RCW 34.05.665 (Subm ssion of rule for review-State enpl oyees
protected) and 1995 c¢ 403 s 503;

(9) RCW34.05.671 (Reports--Advisory boards--Staff) and 1995 c 403
s 505;

(10) RCW 34.05.675 (lnspection of properties--Qaths, subpoenas
W t nesses, depositions) and 1995 ¢ 403 s 506; and
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(11) RCW 34.05.681 (Enforcenent--Conmttee subpoena--Refusal to
testify) and 1995 ¢ 403 s 507.

NEW SECTI ON.  Sec. 22. Part headings used in this act are not part
of the | aw.

~-- END ---
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