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SUBSTI TUTE HOUSE BI LL 2509

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By House Commttee on Crimnal Justice & Corrections (originally
sponsored by Representatives O Brien, Ballasiotes, D ckerson, Lovick,
Conway, Ogden, Ruderman, Kessler, MDonal d, Regala, Stensen, Hurst,
Vel ori a, Santos, Wod, Lantz, Ednonds, Kei ser and Kenney; by request of
Attorney Ceneral)

Read first tine 02/ 04/ 2000. Referred to Commttee on

AN ACT Relating to dependent persons; anending RCW 9. 94A 370,
9A. 42. 040, and 9A 42.045; reenacting and anending RCW 9.94A 030 and
9.94A 310; adding a new section to chapter 9A 42 RCW adding a new
chapter to Title 5 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. FINDI NGS AND I NTENT. The |l egislature finds
t hat the nunber of vul nerable adults is growi ng because of denographics
and longer |ife expectancies. Crinmes against vulnerable adults, and
negl ect, exploitation, abuse, and sexual abuse of vul nerable adults are
increasing. The state has a conpelling interest in making it possible
for the courts to adequately and fairly conduct cases involving
vul nerabl e adult victins.

The legislature further finds that court proceedings involving
vul nerable adults nmay be hindered or precluded by nenory problens
associated with the length of tinme between the act or crine and the
rel ated court proceedings, even though the vulnerable adult nade a
reliable statenment about the crine or event shortly after it occurred.
Court proceedings involving vul nerable adults may al so be hindered or
precl uded by the unavailability of the vulnerable adults as w tnesses
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because of their shorter life expectancy, their physical or nental
condition, or because their participation in the trial or proceeding
has a substantial |ikelihood of resulting in significant enotional
mental , or physical harm

The legislature intends that this chapter nake adm ssible as
evidence the reliable hearsay of vulnerable adults beyond what is
currently adm ssible, while respecting the constitutional rights of
ot her parties. The |l egislature recognizes that the courts have
i npl enented the child hearsay statute, RCW 9A 44.120, to bal ance
concerns about the reliability of children’s hearsay statenents with
the public interest in facilitating court cases involving the
protection of children. The |legislature recognizes simlar issues are
present in proceedings involving vulnerable adult victins. For that
reason, courts may find guidance in State v. Ryan, 103 Wi 2d 165
(1984), while recognizing the different factors set forth in this
chapter as well as other factors that may apply to vul nerabl e adults.
The legislature intends this chapter to facilitate fair and just
adjudication of «crimnal, juvenile, and civil <cases involving
vul nerable adults in this state.

NEW SECTION. Sec. 2. DEFINITIONS. The definitions set forth in
this section apply throughout this chapter.

(1) "Abuse" means willfully or negligently causing any bodily
injury, pain, or nental anguish to a vul nerable adult.

(2) "Exploitation" means:

(a) Obtaining, using, or attenpting to obtain or use, the property
or services of a vulnerable adult for the benefit of sonmeone ot her than
t he vul nerabl e adult, by:

(i) Deception, intimdation, or the use of undue influence; or

(ii) A person who knows or reasonably should know that the
vul nerabl e adult |acks the capacity to consent; or

(b) Forcing, conpelling, or exerting undue influence over a
vul nerabl e adult causing the vulnerable adult to performa service or
act, or to refrain fromacting, in a way that benefits soneone other
than the vul nerabl e adult.

(3) "Neglect" neans the failure by one having a duty of care to a
vul nerabl e adult to provi de the goods or services necessary to maintain
the physical or nental health of a vulnerable adult. Neglect may be
based on either repeated conduct, or on a single incident or om ssion
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that denonstrates a serious disregard for the safety or welfare of a
vul nerabl e adul t.

(4) "Sexual abuse" nmeans any formof nonconsensual sexual contact,
including but not limted to indecent |iberties, rape, sexual coercion,
sexual |y explicit photographing, and sexual harassnment. Sexual abuse
al so neans any sexual contact, whether or not it is consensual,
bet ween:

(a) Any person and a person who has a nental incapacity or is
physi cal |y hel pl ess, both as defined in RCW9A. 44.010; or

(b) A vulnerable adult living in a facility or receiving service
froma program aut horized under chapter 71A. 12 RCW and a staff person
of the facility or enployee of the program unless the staff personis
also a resident or client of the facility or program

(5) "Sexual contact" neans any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying the
sexual desire of either party or a third party.

(6) "Unavail abl e" nmeans the vul nerable adult is unavail abl e under
ER 804.

(7) "Wul nerable adult" neans a person:

(a) Sixty years of age or ol der who has the functional, nental, or
physical inability to care for hinmself or herself, or his or her
finances; or

(b) Who is eighteen years of age or ol der and has been found by a
court to be incapacitated under chapter 11.88 RCW or

(c) Wo is eighteen years of age or ol der and has a devel opnent al
disability as defined under RCW 71A. 10. 020; or

(d) Who is eighteen years of age or older and a resident of a
facility for adults licensed or required to be licensed by the
departnment of social and health services, including but not [imted to
nursing hones, adult famly honmes, and boardi ng hones; or

(e) Who is eighteen years of age or older and receives services
froma honme health, hospice, or hone care agency as defined in chapter
70. 127 RCW or receives simlar services froman individual.

NEW SECTI ON. Sec. 3. HEARSAY ADM SSI BLE. An out-of-court
statenment made by a vulnerable adult describing a crime commtted
against, or neglect, exploitation, abuse, or sexual abuse of a
vul nerable adult declarant, is admssible in evidence in a civil
crimnal, or juvenile offense adjudication proceeding if:
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(1) The court finds in a hearing that the tine, content, and

circunstances of the statenent provide sufficient indicia of
reliability. This hearing shall be conducted outside the presence of
ajury in the case of a jury trial. In naking its determnation, the

court may consider (a) thereliability of the declarant; (b) the tim ng
of the declaration; (c) whether the declarant had an apparent notive to
lie; (d) the relationship of the declarant to the witness; (e) the
relationship of the declarant to the actor; (f) whether the decl arant
made the statenent to nore than one person; (g) the nental and physical
condition and cognitive ability of the vul nerable adult at the tine the
statenent was made; (h) the nature and duration of the crine, neglect,
abuse, sexual abuse, or exploitation; and (i) any other factor deened
appropriate; and

(2) The vul nerable adult either:

(a) Testifies; or

(b) The court finds the vulnerable adult is wunavailable as a
w tness, but when the vul nerable adult is unavail able as a wi tness, the
statenent may be admtted only if there is corroborative evidence of
t he act.

NEW SECTI ON. Sec. 4. NOTI CE REQUI RED. A statenment nmay not be
adm tted under this chapter unl ess the proponent of the statenent gives
notice to the adverse party of his or her intention to offer the
statenment and the particulars of the statenent sufficiently in advance
of the proceedings to provide the adverse party with a fair opportunity
to challenge the admssibility of the statenment at a hearing. The
court shall state the basis for its ruling by making specific findings
of fact on the record.

Sec. 5. RCW9.94A. 030 and 1999 c¢ 352 s 8, 1999 c 197 s 1, and 1999
c 196 s 2 are each reenacted and anended to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent of
corrections, neans that the departnent, either directly or through a
col l ection agreenent authorized by RCW 9. 94A 145, is responsible for
monitoring and enforcing the offender’s sentence with regard to the
legal financial obligation, receiving paynent thereof from the

SHB 2509 p. 4



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

of fender, and, consistent with current law, delivering daily the entire
paynment to the superior court clerk wthout depositing it in a
departnental account.

(2) "Conm ssion"” nmeans the sentencing guidelines conm ssion.

(3) "Community corrections officer” neans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(4) "Conmmunity custody" neans that portion of an offender’s
sentence of confinenment in lieu of earned release tinme or inposed
pursuant to RCW 9.94A 120 (5), (6), (7), (8), (10), or (11), or RCW
9. 94A. 383, served in the community subject to controls placed on the
of fender’s novenent and activities by the departnent of corrections.
For offenders placed on conmunity custody for crimes conmtted on or
after July 1, 2000, the departnment shall assess the offender’s risk of
reof fense and may establish and nodi fy condi ti ons of community cust ody,
in addition to those inposed by the court, based upon the risk to
community safety.

(5) "Comunity custody range" neans the m ni nrum and nmaxi mum peri od
of comunity custody included as part of a sentence under RCW
9.94A.120(11), as established by the sentencing guidelines comm ssion
or the legislature under RCW 9.94A. 040, for crines conmtted on or
after July 1, 2000.

(6) "Community placenent” neans that period during which the
offender is subject to the conditions of community custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tine as the
of fender is transferred to comunity custody in |ieu of earned rel ease.
Communi ty pl acenment may consi st of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(7) "Community service" means conpulsory service, wthout
conpensation, performed for the benefit of the community by the
of f ender.

(8) "Community supervision” neans a period of time during which a
convicted offender is subject to crine-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. For first-tinme offenders, the supervision
may include crine-related prohibitions and other conditions inposed
pursuant to RCW9. 94A. 120(5). Wiere the court finds that any of fender
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has a chem cal dependency that has contributed to his or her offense,
the conditions of supervision may, subject to available resources,
include treatnment. For purposes of the interstate conpact for out-of-
st at e supervi si on of parol ees and probationers, RCW9. 95. 270, conmunity
supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(9) "Confinenment" neans total or partial confinenent as defined in
this section.

(10) "Conviction" neans an adj udi cation of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(11) "Court-ordered |legal financial obligation" nmeans a sum of
money that is ordered by a superior court of the state of WAashi ngton
for legal financial obligations which may include restitution to the
victim statutorily inposed crinme victinms’ conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
drug funds, court-appointed attorneys’ fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
i nfluence of intoxicating liquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so i ncl ude paynent to a public agency
of the expense of an energency response to the incident resulting in
t he conviction, subject to the provisions in RCW 38.52. 430.

(12) "Crine-related prohibition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(13) "Crimnal history" neans the list of a defendant’s prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere. The history shall include, where known,
for each conviction (a) whether the defendant has been placed on
probation and the length and ternms thereof; and (b) whether the
def endant has been incarcerated and the I ength of incarceration.

SHB 2509 p. 6
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(14) "Day fine" neans a fine inposed by the sentencing judge that
equal s the difference between the offender’s net daily inconme and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(15) "Day reporting” nmeans a program of enhanced supervision
designed to nonitor the defendant’s daily activities and conpliance
with sentence conditions, and in which the defendant is required to
report daily to a specific | ocation designated by the departnment or the
sent enci ng j udge.

(16) "Departnment” neans the departnent of corrections.

(17) "Determ nate sentence" neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of comunity supervision, the
nunber of actual hours or days of comunity service work, or dollars or
terms of a legal financial obligation. The fact that an offender
t hrough "earned rel ease" can reduce the actual period of confinenent
shall not affect the classification of the sentence as a determ nate
sent ence.

(18) "Disposable earnings" neans that part of the earnings of an
i ndi vidual remaining after the deduction from those earnings of any
anount required by law to be w thheld. For the purposes of this
definition, "earnings" neans conpensation paid or payabl e for personal
servi ces, whet her denom nat ed as wages, sal ary, conm ssi on, bonuses, or
ot herwi se, and, notw thstandi ng any other provision of |aw nmaking the
paynents exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi ¢ paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents made
under Title 50 RCW except as provided i n RCW50. 40. 020 and 50. 40. 050,
or Title 74 RCW

(19) "Drug offense" neans:

(a) Any felony violation of chapter 69. 50 RCWexcept possessi on of
a controll ed substance (RCW69. 50.401(d)) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal law that rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or
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(c) Any out-of-state conviction for an offense that under the | ans
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(20) "Escape" neans:

(a) Escape in the first degree (RCW 9A 76.110), escape in the
second degree (RCWO9A. 76.120), willful failure to return fromfurl ough
(RCW 72.66.060), wllful failure to return from work release (RCW
72.65.070), or willful failure to be available for supervision by the
departnment while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection

(21) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection

(22) "Fines" neans the requirenment that the of fender pay a specific
sum of noney over a specific period of tine to the court.

(23) "First-tinme offender” neans any person who is convicted of a
felony (a) not classified as a violent offense or a sex offense under
this chapter, or (b) that is not the manufacture, delivery, or
possession with intent to manufacture or deliver a controll ed substance
classified in Schedule | or Il that is a narcotic drug or flunitrazepam
classified in Schedule IV, nor the manufacture, delivery, or possession
with intent to deliver methanphetamne, its salts, isoners, and salts
of its isoners as defined in RCW69.50.206(d)(2), nor the selling for
profit of any controlled substance or counterfeit substance cl assified
in Schedule I, RCW 69.50.204, except |eaves and flowering tops of
mar i huana, who previously has never been convicted of a felony in this
state, federal court, or another state, and who has never partici pated
in a program of deferred prosecution for a felony offense.

(24) "Honme detention” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveill ance.

SHB 2509 p. 8
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(25) "Most serious offense” neans any of the follow ng felonies or
a felony attenpt to commt any of the following felonies, as now
exi sting or hereafter anended:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicul ar assault;

(r) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61. 502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under this section

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection

(v)(i) A prior conviction for indecent |iberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1lst ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as

p. 9 SHB 2509
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it existed fromJuly 1, 1979, until June 11, 1986, and RCW9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties wunder RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was commtted against a child under the age of
fourteen; or (B) the rel ationship between the victimand perpetrator is
included in the definition of indecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993
t hrough July 27, 1997

(26) "Nonviolent offense” nmeans an offense which is not a violent
of f ense.

(27) "Ofender" neans a person who has commtted a felony
established by state law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case i s under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender"” and
"defendant" are used interchangeably.

(28) "Partial confinenment" neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnment, or, if honme detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the community. Partial confinenent includes work release, hone
detention, work crew, and a conbi nati on of work crew and hone detention
as defined in this section.

(29) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i) Has, before the conm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 360; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the comm ssion of any of the other nost
serious offenses for which the of fender was previously convicted; or

SHB 2509 p. 10
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(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achildin the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) nurder in the first
degree, nurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree, with a finding of sexua
motivation; or (C an attenpt to conmmt any crine listed in this
subsection (29)(b)(i); and

(1i1) Has, before the conm ssion of the of fense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection. A conviction for rape of a child in the first degree
constitutes a conviction under subsection (29)(b)(i) only when the
of fender was si xteen years of age or ol der when the of fender conmtted
the offense. A conviction for rape of a child in the second degree
constitutes a conviction under subsection (29)(b)(i) only when the
of f ender was ei ghteen years of age or ol der when the of fender comm tted
t he of fense.

(30) "Postrel ease supervision" is that portion of an offender’s
community placenent that is not comunity custody.

(31) "Restitution" neans the requirenent that the offender pay a
specific sum of noney over a specific period of time to the court as
paynment of damages. The sumnmay include both public and private costs.
The inposition of a restitution order does not preclude civil redress.

(32) "Risk assessnent” neans the application of an objective
i nstrunment supported by research and adopted by the departnment for the
purpose of assessing an offender’s risk of reoffense, taking into
consideration the nature of the harm done by the offender, place and
circunstances of the offender related to risk, the offender’s
relationship to any victim and any information provided to the
departnment by victins. The results of a risk assessnent shall not be
based on unconfirmed or unconfirmable allegations.

(33) "Serious traffic offense” neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving

p. 11 SHB 2509
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(RCW46. 61. 500), or hit-and-run an attended vehicle (RCW46. 52. 020(5));
or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(34) "Serious violent offense” is a subcategory of violent offense
and neans:

(a) Murder in the first degree, hom cide by abuse, nurder in the
second degree, manslaughter in the first degree, assault in the first
degree, kidnapping in the first degree, or rape in the first degree,
assault of a child in the first degree, or an attenpt, crimnal
solicitation, or crimnal conspiracy to commt one of these felonies;
or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

(35) "Sentence range" neans the sentencing court’s discretionary
range in inposing a nonappeal abl e sent ence.

(36) "Sex offense" neans:

(a) Afelony that is a violation of chapter 9A 44 RCW other than
RCW 9A. 44, 130((£26))) (11), or RCW9A 64.020 or 9.68A. 090 or a felony
that is, wunder chapter 9A. 28 RCW a crimnal attenpt, crimnal
solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 127 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(37) "Sexual notivation" neans that one of the purposes for which
the defendant committed the crine was for the purpose of his or her
sexual gratification

(38) "Total confinement” mneans confinenment inside the physica
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of government for twenty-four
hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.
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(39) "Transition training" neans witten and verbal instructions
and assi stance provided by the departnent to the offender during the
two weeks prior to the offender’s successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender’s requirenents and obligations during the offender’s
period of community custody.

(40) "Victim neans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(41) "Violent offense" neans:

(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to commt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
t he second degree, drive-by shooting, vehicular assault, and vehicul ar
hom ci de, when proxi mately caused by the driving of any vehicle by any
person whil e under the influence of intoxicating |iquor or any drug as
defined by RCW 46.61.502, or by the operation of any vehicle in a
reckl ess manner;

(b) Any conviction for a felony offense in effect at any time prior
toJuly 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(42) "Wulnerable adult" neans a person:

(a) Sixty years of age or older who has the functional, nental, or
physical inability to care for hinmself or herself, or his or her

finances:;
(b) Ei ghteen years of age or ol der and has been found by a court to
be i ncapacitated under chapter 11.88 RCW

(c) Eighteen years of age or older and who has a devel opnent al
disability as defined under RCW 71A. 10. 020;

(d) Eighteen years of age or older and who is a resident of a
facility for adults licensed or required to be licensed by the
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31
32

33

34

35

36

departnment of social and health services, including but not limted to
nursing hones, adult fam |y hones, and boardi ng hones; or

(e) Eighteen years of age or older and receives services from a
honme health, hospice, or hone care agency as defined in chapter 70.127
RCW or receives simlar services froman individual.

(43) "Work crew' neans a programof partial confinenent consisting
of civic inprovenent tasks for the benefit of the community of not |ess
than thirty-five hours per week that conplies with RCW9. 94A. 135. The
civic inprovenent tasks shall have m nimal negative i npact on existing
private industries or the labor force in the county where the service
or labor is perforned. The civic inprovenent tasks shall not affect
enpl oynment opportunities for people with devel opnental disabilities
contracted through sheltered workshops as defined in RCW 82.04. 385.
Only those offenders sentenced to a facility operated or utilized under
contract by a county or the state, or sanctioned under RCW 9. 94A. 205,
are eligible to participate on a work crew. O fenders sentenced for a
sex offense as defined in subsection (36) of this section are not
eligible for the work crew program

((£43))) (44) "Work ethic canp” nmeans an alternative incarceration
programdesi gned to reduce recidivismand | oner the cost of corrections
by requiring offenders to conpl ete a conprehensive array of real-world
job and wvocational experiences, character-building work ethics

training, life managenent skills developnent, substance abuse
rehabilitation, counseling, literacy training, and basic adult
educati on.

((44)y)) (45) "Wrk rel ease" nmeans a programof partial confinenent
avai lable to offenders who are enployed or engaged as a student in a
regul ar course of study at school. Participationin wrk release shal
be condi ti oned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

Sec. 6. RCW 9. 94A. 310 and 1999 c 352 s 2 and 1999 ¢ 324 s 3 are
each reenacted and anended to read as fol |l ows:
(1) TABLE 1
Sentencing Gid

SERI QUSNESS

LEVEL OFFENDER SCORE
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9 or

0 1 2 3 4 5 6 7 8 nor e

XVI Life Sentence w thout Parol e/Death Penalty

XV 23y4dm 24y4m 25y4m 26y4m 27y4m 28y4m 30y4m 32y10m 36y 40y
240- 250- 261- 271- 281- 291- 312- 338- 370- 411-
320 333 347 361 374 388 416 450 493 548

XV 14y4m 15y4m 16y2m 17y 17y11mi8y9m 20y5m 22y2m 25y7m 29y
123- 134- 144- 154- 165- 175- 195- 216- 257- 298-
220 234 244 254 265 275 295 316 @ 357 397

X 12y 13y 14y 15y 16y 17y 19y 21y 25y 29y
123- 134- 144- 154- 165- 175- 195- 216- 257- 298-
164 178 192 205 219 233 260 288 342 397

Xl 9y 9y11m 10y9m 11y8m 12y6m 13y5m 15y9m 17y3m 20y3m 23y3m
93- 102- 111- 120- 129- 138- 162- 178- 209- 240-
123 136 147 160 171 184 216 236 277 318

Xl 7yém 8y4m 9y2m 9y11m 10y9m 11y7m 14y2m 15y5m 17y11m 20y5m
78- 86- 95- 102- 111- 120- 146- 159- 185- 210-
102 114 125 136 147 158 194 211 245 280

X Sy S5y6m 6y eyém 7y 7y6ém 9y6m 10y6m 12y6m 14y6m
51- 57- 62- 67- 72- 77- 98- 108- 129- 149-
68 75 82 89 96 102 130 144 171 198

I X 3y 3yém 4y 4y6m 5y S5y6m 7y6m 8y6m 10y6m 12y6m
31- 36- 41- 46- 51- 57- 77- 87- 108- 129-
41 48 54 61 68 75 102 116 144 171

VI 2y 2yém 3y 3yém 4y 4y6m 6y6m 7y6m 8y6m 10y6m
21- 26- 31- 36- 41- 46- 67- 77- 87- 108-
27 34 41 48 54 61 89 102 116 144
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30
31
32
33
34
35
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38

VI | 18m 2y 2yém 3y 3yém 4y S5y6m 6y6m 7y6m 8y6m
15- 21- 26- 31- 36- 41- 57- 67- 77- 87-
20 27 34 41 48 54 75 89 102 116

W 13m 18m 2y 2yém 3y 3yébm 4y6m 5y6m 6y6m 7y6m
12+- 15- 21- 26- 31- 36- 46- 57- 67- 77-
14 20 27 34 41 48 61 75 89 102
\% 9m 13m 15m 18m 2y2m 3y2m 4y )Y oy 1y
6- 12+ 13- 15- 22- 33- 41- 51- 62- 72-
12 14 17 20 29 43 54 68 82 96

|V 6m 9m 13m 15m 18m 2y2m 3y2m 4y2m 5y2m 6y2m
3- 6- 12+- 13- 15- 22- 33- 43- 53- 63-
9 12 14 17 20 29 43 57 70 84

11 2m sSm 8m 11m 14m 20m 2y2m 3y2m 4y2m 5y
1- 3- 4- 9- 12+-  17- 22- 33- 43- 51-
3 8 12 12 16 22 29 43 57 68

I 4m 6m 8m 13m 16m 20m 2y2m 3y2m 4y2m
0-90 2- 3- 4- 12+ 14- 17- 22- 33- 43-
Days 6 9 12 14 18 22 29 43 57

I 3m 4m sm 8m 13m 16m 20m 2y2m
0-60 0-90 2- 2- 3- 4- 12+-  14- 17- 22-
Days Days 5 6 8 12 14 18 22 29

NOTE: Nunbers in the first horizontal row of each seriousness category
represent sentencing mdpoints in years(y) and nonths(m. Nunbers in
the second and third rows represent presunptive sentencing ranges in
months, or in days if so designated. 12+ equals one year and one day.

(2) For persons convicted of the anticipatory offenses of crim nal
attenpt, solicitation, or conspiracy under chapter 9A. 28 RCW the
presunptive sentence is determned by locating the sentencing grid
sentence range defined by the appropriate offender score and the
seriousness |l evel of the conpleted crine, and nultiplying the range by
75 percent.
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(3) The following additional times shall be added to the
presunptive sentence for felony crimes commtted after July 23, 1995,
if the offender or an acconplice was arned with a firearmas defined in
RCW9. 41. 010 and the offender is being sentenced for one of the crines
listed in this subsection as eligible for any firearm enhancenents
based on the classification of the conpleted felony crine. If the
of fender is being sentenced for nore than one offense, the firearm
enhancenent or enhancenents nust be added to the total period of
confinenent for all offenses, regardl ess of which underlying offense is
subject to a firearmenhancenent. |If the offender or an acconplice was
armed with a firearm as defined in RCW 9.41.010 and the offender is
bei ng sentenced for an antici patory of fense under chapter 9A 28 RCWto
commt one of the crinmes listed in this subsection as eligible for any
firearmenhancenents, the follow ng additional tines shall be added to
the presunptive sentence determ ned under subsection (2) of this
section based on the felony crine of conviction as cl assified under RCW
9A. 28. 020:

(a) Five years for any felony defined under any law as a class A
felony or wwth a maxi mum sentence of at |east twenty years, or both,
and not covered under (f) of this subsection.

(b) Three years for any felony defined under any |law as a class B
felony or wwth a maxi num sentence of ten years, or both, and not
covered under (f) of this subsection.

(c) Eighteen nonths for any felony defined under any | aw as a cl ass
C felony or with a maxi num sentence of five years, or both, and not
covered under (f) of this subsection.

(d) I'f the offender is being sentenced for any firearmenhancenents
under (a), (b), and/or (c) of this subsection and the offender has
previ ously been sentenced for any deadl y weapon enhancenents after July
23, 1995, under (a), (b), and/or (c) of this subsection or subsection
(4)(a), (b), and/or (c) of this section, or both, any and all firearm
enhancenments under this subsection shall be tw ce the anpbunt of the
enhancenent |i sted.

(e) Notw thstandi ng any ot her provision of |aw, any and all firearm
enhancenent s under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing
provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
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under this subsection may be granted an extraordi nary nedi cal pl acenent
when aut hori zed under RCW 9. 94A. 150(4).

(f) The firearm enhancenents in this section shall apply to all
felony crinmes except the follow ng: Possession of a machine gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony.

(g) If the presunptive sentence under this section exceeds the
statutory maxi numfor the offense, the statutory maxi numsentence shal
be the presunptive sentence unless the offender is a persistent
of fender as defined in RCW 9. 94A. 030. If the addition of a firearm
enhancenent increases the sentence so that it would exceed the
statutory maxinmum for the offense, the portion of the sentence
representing the enhancenent may not be reduced.

(4) The followng additional times shall be added to the
presunptive sentence for felony crimes commtted after July 23, 1995,
if the offender or an acconplice was arned with a deadly weapon as
defined in this chapter other than a firearmas defined in RCW9. 41. 010
and the offender is being sentenced for one of the crines listed in
this subsection as eligible for any deadly weapon enhancenents based on
the classification of the conpleted felony crine. |If the offender is
being sentenced for nore than one offense, the deadly weapon
enhancenent or enhancenents nust be added to the total period of
confinenent for all offenses, regardl ess of which underlying offense is
subject to a deadly weapon enhancenent. If the offender or an
acconplice was arnmed with a deadly weapon other than a firearm as
defined in RCW 9.41.010 and the offender is being sentenced for an
anticipatory offense under chapter 9A. 28 RCW to conmt one of the
crimes listed in this subsection as eligible for any deadly weapon
enhancenents, the followng additional tinmes shall be added to the
presunptive sentence determ ned under subsection (2) of this section
based on the felony crime of conviction as classified under RCW
9A. 28. 020:

(a) Two years for any felony defined under any law as a class A
felony or with a maxi num sentence of at |east twenty years, or both,
and not covered under (f) of this subsection.

(b) One year for any felony defined under any law as a class B
felony or wwth a maxi num sentence of ten years, or both, and not
covered under (f) of this subsection.
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(c) Six nonths for any felony defined under any law as a class C
felony or wwth a maxi num sentence of five years, or both, and not
covered under (f) of this subsection.

(d) If the offender is being sentenced under (a), (b), and/or (c)
of this subsection for any deadl y weapon enhancenents and t he of f ender
has previ ously been sentenced for any deadl y weapon enhancenents after
July 23, 1995, wunder (a), (b), and/or (c) of this subsection or
subsection (3)(a), (b), and/or (c) of this section, or both, any and
al | deadly weapon enhancenents under this subsection shall be tw ce the
anmount of the enhancenent i sted.

(e) Notwi thstandi ng any ot her provision of |law, any and all deadly
weapon enhancenents under this section are mandatory, shall be served
in total confinenent, and shall run consecutively to all other
sentencing provisions, including other firearm or deadly weapon
enhancenents, for all offenses sentenced under this chapter. However,
whet her or not a mandatory mninmum term has expired, an offender
serving a sentence wunder this subsection my be granted an
extraordi nary nedi cal placenent when aut hori zed under RCW9. 94A. 150(4).

(f) The deadly weapon enhancenents in this section shall apply to
all felony crines except the follow ng: Possession of a machi ne gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony.

(g) If the presunptive sentence under this section exceeds the
statutory maxi numfor the offense, the statutory maxi numsentence shal
be the presunptive sentence unless the offender is a persistent
of fender as defined in RCW 9.94A. 030. If the addition of a deadly
weapon enhancenent increases the sentence so that it would exceed the
statutory maxinmum for the offense, the portion of the sentence
representing the enhancenment may not be reduced.

(5 The following additional times shall be added to the
presunptive sentence if the offender or an acconplice commtted the
offense while in a county jail or state correctional facility as that
termis defined in this chapter and the offender i s being sentenced for
one of the crinmes listed in this subsection. If the offender or an
acconplice commtted one of the crinmes listed in this subsection while
inacounty jail or state correctional facility as that termis defined
in this chapter, and the offender is being sentenced for an
anticipatory offense under chapter 9A. 28 RCW to conmmt one of the
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crinmes listed in this subsection, the foll ow ng additional tines shal
be added to the presunptive sentence determ ned under subsection (2) of
this section:

(a) Ei ght een nmont hs for of f enses commtted under RCW
69.50.401(a) (1) (i) or (ii) or 69.50.410;

(b) Fifteen nonths for of fenses comm tted under RCW69. 50. 401(a) (1)
(i), (iv), and (v);

(c) Twelve nonths for offenses commtted under RCW 69. 50.401(d).

For the purposes of this subsection, all of the real property of a
state correctional facility or county jail shall be deened to be part
of that facility or county jail.

(6) An additional twenty-four nonths shall be added to the
presunptive sentence for any ranked offense involving a violation of
chapter 69.50 RCWif the offense was al so a violation of RCW69. 50. 435.

(7) An additional two years shall be added to the presunptive
sentence for vehicular hom cide conmtted while under the influence of
intoxicating liquor or any drug as defined by RCW 46.61.502 for each
prior offense as defined in RCW46. 61. 5055.

(8) In acrimnal case in which there has been a special allegation
and evi dence establishing that the victimwas a vul nerable adult at the
tine of the comm ssion of the crine, the court shall nmake a finding of
fact of whether the victimwas a vulnerable adult at the tinme of the
conm ssion of the crine, or if a jury trial is had, the jury shall, if
it finds the defendant quilty, also find a special verdict as to
whet her the victimwas a vulnerable adult at the tinme of the conm ssion
of the crine.

(a) The follow ng additional tinmes mist be added to the presunptive
sentence if the of fender or an acconplice conmtted the of fense agai nst
a vulnerable adult:

(i) Twenty-four nonths for a felony defined by law as a class A
felony or with a maxi num sentence of at |east twenty years, or both;

(ii) Eighteen nonths for a felony defined by law as a class B
felony or with a maxi num sentence of ten years, or both;

(iii) Twelve nonths for a felony defined by law as a class C fel ony
or with a maxi num sentence of five years, or both.

(b) Notwi thstanding any other provision of law, all enhancenents
under this subsection are nmandatory, nust be served in total
confinenment, and nust not run concurrently with any other sentencing
provi si ons.
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(c) Further, nothing in this subsection precludes the court from
considering the victinms vulnerability as an aggravating circunstance

under RCW9. 94A.390(2)(b) in inposing an excepti onal sentence under RCW

9. 94A. 120( 2).

Sec. 7. RCW9.94A 370 and 1999 ¢ 143 s 16 are each anended to read
as follows:

(1) The intersection of the colum defined by the offender score
and the row defined by the offense seriousness score determ nes the
presunptive sentencing range (see RCW 9.94A 310, (Table 1)). The
additional time for deadly weapon findings, for crinmes commtted
agai nst vulnerable adults, or for those offenses enunerated in RCW

9. 94A.310(4) that were commtted in a state correctional facility or
county jail shall be added to the entire presunptive sentence range.
The court may inpose any sentence within the range that it deens
appropriate. Al presunptive sentence ranges are expressed in terns of
total confinenent.

(2) In determning any sentence, the trial court may rely on no
nmore information than is admtted by the plea agreenent, or admtted,
acknowl edged, or proved in a trial or at the time of sentencing.
Acknow edgenent includes not objecting to information stated in the
presentence reports. Were the defendant disputes material facts, the
court nust either not consider the fact or grant an evidentiary hearing
on the point. The facts shall be deened proved at the hearing by a
preponderance of the evidence. Facts that establish the el enents of a
nmore serious crine or additional crimes nmay not be used to go outside
the presunptive sentence range except upon stipulation or when
specifically provided for in RCW9.94A.390(2) (d), (e), (g), and (h).

NEW SECTION.. Sec. 8. A new section is added to chapter 9A 42 RCW
to read as foll ows:

(1) Apersonis guilty of the crinme of crimnal mstreatnent in the
third degree if the person is the parent of a child, is a person
entrusted wth the physical custody of a child or other dependent
person, or is a person enployed to provide to the child or dependent
person the basic necessities of life, and either:

(a) Wth crimnal negligence, creates an inm nent and substanti al
risk of substantial bodily harm to a child or dependent person by
wi t hhol di ng any of the basic necessities of life; or
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(b) Wth crimnal negligence, causes substantial bodily harmto a
child or dependent person by w thhol ding any of the basic necessities
of life.

(2) Crimnal mstreatnment in the third degree is a gross
m sdeneanor .

Sec. 9. RCWO9A. 42.040 and 1986 ¢ 250 s 4 are each anended to read
as follows:

RCWO9A. 42. 020 ((and)), 9A.42.030, and section 8 of this act do not
apply to ((a&)) decisions to withdraw |life support systens nmade in
accordance w t h ( (+awby—ahealth—careprofessional—andfamtyrenbers

er—ethers—wthategal—dutyteo——careforthepatient)) chapter 7.70 or
70.122 RCW by the dependent person, his or her legal surrogate, or

others with a legal duty to care for the dependent person.

Sec. 10. RCW9A 42.045 and 1997 ¢ 392 s 512 are each anended to
read as foll ows:

RCW 9A. 42. 020 ((and)), 9A.42. 030, and section 8 of this act do not
apply when a termnally ill or permanently unconsci ous person or his or
her ((designee)) legal surrogate, as set forth in chapter 7.70 RCW
requests ((patHative—eare)), and the person receives, palliative care
froma licensed home health agency, hospice agency, nursing hone, or
hospital ((whe—s)) providing care under the nedical direction of a
physician. As used in this section, the terns "termmnally ill" and
"permanent | y unconsci ous" have the sane neaning as "term nal condition"
and "permanent unconsci ous condition” in chapter 70.122 RCW

NEWSECTI ON. Sec. 11. Section captions used in sections 1 through
4 of this act are not part of the | aw

NEW SECTION. Sec. 12. Sections 1 through 4 and 11 of this act
constitute a new chapter in Title 5 RCW

~-- END ---

SHB 2509 p. 22



