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SUBSTI TUTE HOUSE BI LL 2331

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By House Conmmttee on Health Care (originally sponsored by
Represent ati ves Canpbel |, Schual -Berke, H Sommers, Linville, Doumt,
Cody, Wl fe, Conway, Quall, Eickneyer, Morris, Gonbosky, Rudernman,
Ednonds, Poul sen, Dunshee, Fisher, Scott, Regala, Mlintire, Kastans,
Kessl er, Wod, Lantz, Ogden, Santos, Edwards, O Brien, Ronero, Stensen,
Cooper, Reardon, Tokuda, Veloria, Rockefeller, Lovick, Kenney, Kagi,
Hai gh, Ml oscia, Anderson, Constantine, D ckerson, Keiser, Hurst,
Murray, MDonald and D. Sommers)

Read first tine 01/28/2000. Referred to Commttee on

AN ACT Relating to health care patient protection; anending RCW
70. 02. 110, 70.02.900, 51.04.020, and 74.09. 050; addi ng new sections to
chapter 48.43 RCW adding a new section to chapter 70.02 RCW adding a
new section to chapter 43. 70 RCW addi ng a new section to chapter 41.05
RCW creating new sections; repealing RCW 48.43.075, 48.43.095, and
48. 43.105; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON.  Sec. 1. PATI ENT RI GHTS. It is the intent of the
| egi sl ature that enrollees covered by health plans receive quality
health care designed to maintain and i nprove their health. The purpose
of this act is to ensure that health plan enroll ees:

(1) Have inproved access to information regarding their health
pl ans;

(2) Have sufficient and tinmely access to appropriate health care
servi ces, and choice anong health care providers;

(3) Are assured that health care decisions are made by appropriate
medi cal personnel;

(4) Have access to a quick and inpartial process for appealing plan
deci si ons;
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(5 Are protected from unnecessary invasions of health care
privacy; and

(6) Are assured that personal health care information will be used
only as necessary to obtain and pay for health care or to i nprove the
quality of care.

NEW SECTION. Sec. 2. A new section is added to chapter 70.02 RCW
to read as foll ows:

HEALTH | NFORVATI ON PRI VACY. Third-party payors and insurers
regul ated under Title 48 RCWshall not rel ease health care i nformation
di scl osed under this chapter, except to the extent that health care
provi ders are authorized to do so under RCW 70. 02. 050.

Sec. 3. RCW 70.02.110 and 1991 c¢ 335 s 402 are each anended to
read as foll ows:

HEALTH | NFORVATI ON PRI VACY. (1) I'n making a correction or
amendnent, the health care provider shall

(a) Add the anending information as a part of the health record;
and

(b) Mark the challenged entries as corrected or anended entries and
indicate the place in the record where the corrected or anended
information is | ocated, in a mnner practicable wunder the
ci rcunst ances.

(2) If the health care provider maintaining the record of the
patient’s health care information refuses to make the patient’s
proposed correction or anmendnent, the provider shall:

(a) Permt the patient to file as a part of the record of the
patient’s health care informati on a conci se statenent of the correction
or anmendnent requested and the reasons therefor; and

(b) Mark the challenged entry to indicate that the patient clains
the entry is inaccurate or inconplete and indicate the place in the
record where the statenent of disagreenent is |located, in a manner
practicabl e under the circunstances.

(3) Ahealth care provider who receives a request froma patient to
anmend or correct the patient’s health care information, as provided in

RCW 70. 02. 100, shall forward any changes made in the patient’s health

care information or health record, including any statenent of

di sagreenent, to any third-party payor or insurer to which the health
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care provider has disclosed the health care information that is the

subj ect of the request.

Sec. 4. RCW 70.02.900 and 1991 c¢ 335 s 901 are each anended to
read as foll ows:

HEALTH | NFORVATI ON PRI VACY. (1) This chapter does not restrict a
health care provider, a third-party payor, or an insurer requlated
under Title 48 RCWfrom conplying with obligations inposed by federal

or state health care paynent prograns or federal or state |aw.

(2) This chapter does not nodify the terns and conditions of
di scl osure under Title 51 RCWand chapters 13. 50, 26.09, 70.24, 70. 39,
70. 96A, 71.05, and 71. 34 RCWand rul es adopt ed under these provisions.

NEW SECTI ON. Sec. 5. HEALTH | NFORMATI ON PRI VACY. (1) Health
carriers and insurers shall adopt policies and procedures that conform
adm ni strative, business, and operational practices to protect an
enrollee’s right to privacy or right to confidential health care
services granted under state or federal | aws.

(2) The comm ssioner nmay adopt rules to inplenent this section
after considering relevant standards adopted by national managed care
accreditation organi zations and the national association of insurance
conmmi ssi oners.

NEW SECTI ON.  Sec. 6. | NFORVATION DI SCLOSURE. (1) A carrier that
offers a health plan may not offer to sell a health plan to an enroll ee
or to any group representative, agent, enployer, or enrollee
representative without first offering to provide, and providing upon
request, the followi ng information before purchase or selection:

(a) A listing of covered benefits, including prescription drug
benefits, if any, a copy of the current formulary, if any is used
definitions of terns such as generic versus brand nanme, and policies
regardi ng coverage of drugs, such as how t hey beconme approved or taken
off the fornulary, and how consuners may be i nvol ved i n deci si ons about
benefits;

(b) Alisting of exclusions, reductions, and limtations to covered
benefits, and any definition of nedical necessity or other coverage
criteria upon which they nmay be based,;

(c) A statenent of the carrier’s policies for protecting the
confidentiality of health information;
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(d) A statenent of the cost of premuns and any enroll ee cost-
sharing requirenents;

(e) A summary explanation of the carrier’s grievance process;

(f) A statenent regarding the availability of a point-of-service
option, if any, and how the option operates; and

(g) A convenient nmeans of obtaining lists of participating primary
care and specialty care providers, including disclosure of network
arrangenments that restrict access to providers within any plan networKk.
The offer to provide the information referenced in this subsection nust
be clearly and prom nently di splayed on any i nformati on provi ded to any
prospective enroll ee or to any prospective group representative, agent,
enpl oyer, or enrollee representative.

(2) Upon the request of any person, including a current enroll ee,
prospective enrollee, or the insurance conm ssioner, a carrier nmnust
provide witten information regarding any health care plan it offers,
that includes the followng witten information:

(a) Any docunents, instrunments, or other infornmationreferredtoin
t he nedi cal coverage agreenent;

(b) A full description of the procedures to be followed by an
enroll ee for consulting a provider other than the primary care provider
and whet her the enrollee’'s primary care provider, the carrier’s nedical
director, or another entity nust authorize the referral;

(c) Procedures, if any, that an enrollee nust first follow for
obtaining prior authorization for health care services;

(d) A witten description of any reinbursenment or paynent
arrangenments, including, but not limted to, capitation provisions,
fee-for-service provisions, and health care delivery efficiency
provi sions, between a carrier and a provider or network;

(e) An annual accounting of all paynents nmade by the carrier which
have been counted against any paynent limtations, visit [imtations,
or other overall limtations on a person’s coverage under a plan;

(f) Acopy of the carrier’s grievance process for claimor service
denial and for dissatisfaction with care;

(g) Descriptions and justifications for provider conpensation
prograns, including any incentives or penalties that are intended to
encour age providers to withhold services or mnimze or avoid referral s
to specialists; and

(h) Accreditation status with one or nore national managed care
accreditation organi zations, and whether the carrier tracks its health

SHB 2331 p. 4
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care effectiveness performance using the health enployer data
information set (HED S), whether it publicly reports its HED S data,
and how i nterested persons can access its HEDI S dat a.

(3) Each carrier shall provide to all enrollees and prospective
enrollees a |list of available disclosure itens.

(4) Nothing in this section requires a carrier or a health care
provider to divulge proprietary information to an enroll ee.

(5) No carrier may advertise, market, or present any health planto
the public as a plan that covers services that help prevent illness or
pronote the health of enrollees unless it:

(a) Provides all clinical preventive health services provided by
the basic health plan, authorized by chapter 70.47 RCW

(b) Monitors and reports annually to enrollees on standardi zed
measures of health care and satisfaction of all enrollees in the health
pl an. The state departnent of health shall recomend appropriate
st andar di zed neasures for this purpose, after consideration of national
st andardi zed neasurenent systens adopted by national managed care
accreditation organi zations and state agencies that purchase nmanaged
heal th care services; and

(c) Makes avail abl e upon request to enrollees its integrated plan
to identify and manage t he nost preval ent di seases withinits enrolled
popul ation, including cancer, heart disease, and stroke.

(6) No carrier may preclude or discourage its providers from
inform ng an enroll ee of the care he or she requires, including various
treatnment options, and whether in the providers’ view such care is
consistent with the plan’s health coverage criteria, or otherw se
covered by the enrollee’s service agreenent with the carrier. No
carrier may prohibit, discourage, or penalize a provider otherw se
practicing in conpliance with the law from advocati ng on behal f of an
enrollee with a carrier. Nothing in this section shall be construed to
authorize a provider to bind a carrier to pay for any service.

(7) No carrier may preclude or di scourage enroll ees or those paying
for their coverage fromdi scussing the conparative nerits of different
carriers wwth their providers. This prohibition specifically includes
prohibiting or limting providers participating in those discussions
even if critical of a carrier.
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NEW SECTI ON.  Sec. 7. ACCESS TO APPROPRI ATE HEALTH SERVI CES. (1)
Each enrollee in a health plan nust have adequate choi ce anong health
care providers.

(2) Each carrier must allow an enrollee to choose a primary care
provi der who is accepting new enrollees froma |list of participating
provi ders. Enroll ees nust also be permtted to change prinmary care
providers at any tine with the change becom ng effective no |ater than
the beginning of the nonth following the enrollee’ s request for the
change.

(3) Each carrier nmust have a process whereby an enrollee wth a
conplex or serious nedical or psychiatric condition may receive a
standing referral to a participating specialist for an extended peri od
of tine.

(4) Each carrier nmust provide for appropriate and tinely referral
of enrollees to a choice of specialists wwthin the plan if specialty
care is warranted. If the type of nedical specialist needed for a
specific conditionis not represented on the specialty panel, enroll ees
must have access to nonparticipating specialty health care providers.

(5) Each carrier shall provide enrollees with direct access to the
participating chiropractor of the enrollee’s choice for covered
chiropractic health care wthout the necessity of prior referral
Nothing in this subsection shall prevent carriers from restricting
enrollees to seeing only providers who have signed participating
provi der agreenments or from utilizing other managed care and cost
cont ai nnent techni ques and processes.

(6) Each carrier nust provide, upon the request of an enrollee,
access by the enrollee to a second opinion regarding any nedical
di agnosi s or treatnment plan froma qualified provider of the enrollee’s
choice. However, the carrier’s paynent to a nonparticipating provider
offering the second opinion may be limted to the anmount that the
carrier would pay a participating provider for a second opinion. The
enrollee is responsible for paynent of any charges in excess of the
anount paid to the nonparticipating provider by the carrier

(7) Each carrier nust cover services of a primary care provider
whose contract with the plan or whose contract with a subcontractor is
being term nated by the plan or subcontractor w thout cause under the
terms of that contract for no |longer than sixty days follow ng notice
of termnation to the enrollees or, in group coverage arrangenents
i nvol ving periods of open enrollnent, only until the end of the next

SHB 2331 p. 6
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open enroll ment period. The provider’s relationship with the carrier
or subcontractor nust be continued on the sane terns and conditions as
those of the contract the plan or subcontractor is term nating, except
for any provision requiring that the carrier assign new enrollees to
the term nated provider.

(8) Each carrier must comunicate enrollee information required in
this chapter by neans that ensure that a substantial portion of the
enrol | ee popul ati on can nmake use of this information.

(9) Each carrier nust ensure that the grievance process 1is
accessible to enrollees who do not speak English, who have literacy
probl ens, or who have physical or nental disabilities that inpede their
ability to file a grievance.

(10) Every carrier shall nmeet the standards set forth in this
section and any rules adopted by the comm ssioner to inplenent this
section. For the purposes of this section, the comm ssioner shall
consider relevant standards adopted by national managed care
accreditation organizations and state agencies that purchase nmanaged
heal th care services.

NEW SECTION. Sec. 8. HEALTH CARE DECI SIONS. (1) Carriers that
offer a health plan shall maintain a docunented utilization review
program description and witten utilization review criteria based on
reasonabl e nedi cal evi dence. The program nmust include a nethod for
reviewing and wupdating criteria. Carriers shall nake clinical
protocol s, nedical managenent standards, and other review criteria
avai |l abl e upon request to participating providers.

(2) The comm ssioner shall adopt, in rule, standards for this
section after considering relevant standards adopted by national
managed care accreditation organi zations and the state agencies that
purchase managed health care servi ces.

NEW SECTION. Sec. 9. RETROSPECTIVE DENIAL OF SERVICES. (1) A
health carrier that offers a health plan shall not retrospectively deny
coverage for enmergency and nonenergency care that had prior
aut hori zation under the plan’s witten policies at the tinme the care
was render ed.

(2) The comm ssioner shall adopt, in rule, standards for this
section after considering relevant standards adopted by national
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managed care accreditation organi zations and the state agencies that
purchase managed health care servi ces.

NEW SECTI ON.  Sec. 10. GRIEVANCE PROCESS. (1) Each carrier that
offers a health plan nust have a fully operational, conprehensive
grievance process that conplies with the requirenents of this section
and any rules adopted by the conm ssioner to inplenent this section.
For the purposes of this section, the comm ssioner shall consider
grievance process standards adopted by national managed care
accreditation organizations and state agencies that purchase nmanaged
heal th care services.

(2) Each carrier mnust process as a conplaint an enrollee’s
expression of dissatisfaction about custoner service or the quality or
availability of a health service. Each carrier nust inplenent
procedures for registering and responding to oral and witten
conplaints in a timely and thorough manner.

(3) Each carrier nust provide witten notice to an enrollee or the
enroll ee’ s designated representative, and the enrollee’s provider, of
its decision to deny, nodify, reduce, or term nate paynent, coverage,
aut hori zation, or provision of health care services or benefits,
i ncludi ng the adm ssion to or continued stay in a health care facility.

(4) Each carrier nust process as an appeal an enrollee’s witten or
oral request that the carrier reconsider: (a) Its resolution of a
conplaint nmade by an enrollee; or (b) its decision to deny, nodify,
reduce, or term nate paynent, coverage, authorization, or provision of
health care services or benefits, including the admssion to, or
continued stay in, a health care facility. A carrier nmust not require
that an enrollee file a conplaint prior to seeking appeal of a decision
under (b) of this subsection.

(5) To process an appeal, each carrier nust:

(a) Provide witten notice to the enrollee when the appeal is
recei ved,

(b) Assist the enrollee with the appeal process;

(c) Make its decision regarding the appeal within thirty days of
the date the appeal is received. An appeal nmust be expedited if the
enrollee’s provider or the carrier’s nedical director reasonably
determnes, or if other evidence indicates that follow ng the appea
process, response tinmelines could seriously jeopardize the enrollee’s
life, health, or ability to regain maxi mum function. The deci sion

SHB 2331 p. 8
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regardi ng an expedited appeal nust be nade within seventy-two hours of
the date the appeal is received,

(d) Cooperate with a representative authorized in witing by the
enrol | ee;

(e) Consider information submtted by the enroll ee;

(f) I'nvestigate and resolve the appeal; and

(g) Provide witten notice of its resolution of the appeal to the
enrollee and, with the permssion of the enrollee, to the enrollee’s
provi ders.

(6) Witten notice required by subsections (3) and (5) of this
section nust explain:

(a) The carrier’s decision and the supporting coverage or clinical

reasons, including any alternative health service that may be
appropriate; and
(b) The <carrier’s appeal process, including information, as

appropriate, about how to exercise the enrollee’s rights to obtain a
second opi nion, howto continue receiving services as provided in this
section, and how to discuss an appeal resolution with an inparti al
carrier representative authorized to review and nodify the appeal
resol ution.

(7) Waen an enrollee requests that the carrier reconsider its
decision to nodify, reduce, or termnate a health service that an
enrollee is receiving through the health plan, the carrier nust
continue to provide that health service until the appeal is resolved.
If the resolution of the appeal or any review sought by the enrollee
under section 11 of this act affirns the carrier’s decision, the
enrollee may be responsible for the cost of this continued health
servi ce.

(8) Each carrier nmust provide a clear explanation of the grievance
process upon request, upon enroll nent to newenrollees, and annually to
enrol | ees and subcontractors.

(9) Each carrier nust: Track each appeal until final resolution
mai nt ai n, and nmake accessible to the comm ssioner for a period of three
years, a log of all appeals; and identify and evaluate trends in
appeal s.

NEW SECTI ON. Sec. 11. REVIEWOF HEALTH CARE DI SPUTES. (1) There
is aneed for a process for the fair consideration of disputes relating
to decisions by carriers that offer a health plan to deny, nodify,

p. 9 SHB 2331
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reduce, or term nate coverage of or paynent for health care services
for an enroll ee.

(2) The comm ssioner shall adopt rules that permt an enrollee or
their authorized representative to seek review of a carrier’s decision
to deny, nodify, reduce, or term nate coverage of or paynent for health
care services after the carrier has issued its appeal decision under
section 10 of this act and its decision is unfavorable to the enroll ee,
or the carrier has exceeded the tinelines for appeal provided in
section 10 of this act wthout good cause and w thout reaching a
deci si on.

(3)(a) When a determi nation as to whether the carrier’s decisionto
deny, nodify, reduce, or term nate coverage of or paynent for health
care services was appropriate depends in whole or in part upon the use
of nedi cal judgnent, then the dispute nust be submtted to i ndependent
revi ew.

(b) When a determination as to whether the carrier’s decision to
deny, nodify, reduce, or term nate coverage of or paynent for health
care services was appropriate depends exclusively upon an
interpretation of the health plan contract or coverage agreenent and
not upon the use of nedical judgnent, the comm ssioner nust reviewthe
di sput e.

(c) The conm ssioner nust determ ne whether a dispute should be
submtted to independent review or retained by the comm ssioner as
provided in this subsection within three working days of recei pt of an
enrollee’s request for review of a carrier’s appeal decision.

(4) The comm ssioner shall adopt rul es for i ndependent reviewthat:

(a) Establish and use a rotational registry system for the
assignnment of a certified independent review organi zation to a dispute.
The system should be flexible enough to ensure that an independent
revi ew organi zati on has the nedi cal expertise necessary to review the
particul ar medi cal condition or services at issue in the dispute;

(b) Require carriers to provide to the appropriate independent
review organi zation not later than the third business day after the
date the carrier receives a request for review a copy of:

(i) Any nedical records of the enrollee that are relevant to the
revi ew,

(i1) Any docunments used by the carrier in making the determ nation
to be reviewed by the organization;

SHB 2331 p. 10
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(ti1) Any docunentation and witten information submtted to the
carrier in support of the appeal; and

(tv) A list of each physician or health care provider who has
provided care to the enrol |l ee and who nay have nedi cal records rel evant
to the appeal;

(c) Authorize reviewers to neake determ nations regarding the
medi cal necessity or appropriateness of, or the application of health
pl an coverage provisions to, health care services for an enrollee.
| ndependent review is not intended to override health plan contract
provi sions that clearly exclude coverage of particul ar types of nedical
services or procedures, or treatnent of particular health conditions.
The nedical reviewers’ determ nations nust be based upon their expert
medi cal judgnent, after consideration of rel evant nedical, scientific,
and cost-effectiveness evidence, and nedi cal standards of practice in
the state of Washi ngton.

(5) The comm ssioner shall adopt rules for revi ew of disputes under
subsection (3)(b) of this section that require:

(a) Carriers to provide to the comm ssioner, not later than the
third business day after the date the carrier receives a request for
review, a copy of any nedical records of the enrollee that are rel evant
to the review, or docunents used by the carrier in making the
determ nati on being revi ewed; and

(b) That the comm ssioner make his or her determi nation no |ater
than the twentieth day after the date the conm ssioner receives the
request for review under this section. In cases of a condition that
could seriously jeopardize the enrollee’s life, health, or ability to
regai n maxi mum function, the determ nation nust be nade no | ater than
seventy-two hours after the date the comm ssioner receives the
informati on necessary to make the determnation, or the eighth day
after the conm ssioner receives the request that the determ nation be
made, whichever is earlier.

(6) Carriers nust tinmely inplement the independent review
organi zation’s or comm ssioner’s determ nation, and nmust pay for the
i ndependent revi ew.

(7) Health information or other confidential or proprietary
information in the custody of a carrier nmay be provided to an
i ndependent revi ew organi zati on or the comm ssioner, subject to rules
adopt ed by the comm ssi oner.

p. 11 SHB 2331
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(8) When an enrollee requests review under this section, and the
di spute involves a carrier’s decision to nodify, reduce, or termnate
a health service that an enrollee is receiving through a health plan,
the carrier nmust continue to provide that health service if requested
by the enrollee until a determnation is made under this section. |If
the determnation affirns the carrier’s decision, the enrollee my be
responsi ble for the cost of this continued health service.

(9) This section does not apply to enrollees in prograns wth
exi sting i ndependent reviewrequirenents, such as the federal enpl oyees
health benefits program and the federal nedicare plus choice program

NEWSECTION. Sec. 12. A new section is added to chapter 43. 70 RCW
to read as foll ows:

| NDEPENDENT REVI EW ORGANI ZATI ONS. (1) The departnent of health
shal | :

(a) Adopt rules providing a procedure and criteria for certifying
one or nore organi zations to performindependent review of health care
di sputes described in section 11 of this act. The organization shall:

(i) Assign expert reviewers who are |icensed physicians or other
appropriate health care providers with substantial, recent clinica
experience dealing wwth the sane or simlar health conditions, and have
denonstrated expertise and a history of reviewing health care in terns
of medical necessity, appropriateness, and the application to other
heal th plan coverage provisions; and

(i1) Meet other reasonable requirenents of the departnent directly
related to the functions the organization is to perform under this
section and section 11 of this act; and

(b) Ensure that the organizationis free frominterference by state
government in its functioning except as provided in subsection (8) of
this section.

(2) The rul es adopted under subsection (1)(a) of this section nust
requi re i ndependent review organi zations to ensure:

(a) The confidentiality of nedical records transmtted to an
i ndependent revi ew organi zation for use in independent reviews;

(b) The qualifications and independence of each health care
provi der or physician making review determ nations for an independent

revi ew organi zation. Physicians and other health care providers nust
be appropriately licensed, certified, or registered as required in
Washi ngton state or in at | east one state with standards conparable to

SHB 2331 p. 12



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

Washi ngton state. Reviewers may be drawn from nationally recognized
centers of excellence, academ c institutions, and recogni zed | eading
practice sites. Any health care provider or physician nmaking a review
determnation in a specific review nust be free of any actual or
potential conflict of interest or bias. Neither the expert reviewer,
nor the independent revi ew organi zation, nor any officer, director, or
managenent enpl oyee of the i ndependent revi ew organi zati on may have any
mat eri al professional, famlial, or financial affiliation with any of
the follow ng: The health carrier; professional associations of
carriers and providers; the provider, the provider’'s nedical or
practice group, or the independent practice group proposing the
therapy; the health facility at which the therapy woul d be provided;
t he devel oper or manufacturer of a drug or device under review, or the
enrol | ee;

(c) The fairness of the procedures used by an independent review
organi zation in making the determ nations;

(d) Tinmely notice to enrollees of the results of the independent
review, including the clinical basis for the determ nation; and

(e) That the independent review organization has a quality
assurance nmechani smin place that ensures the tineliness and quality of
revi ew and communi cation of determ nations to enrollees and carriers,
the qualifications, inpartiality, and freedomfromconflict of interest
of the organization, its staff, and expert reviewers.

(3) The rul es adopt ed under subsection (1)(a) of this section nust
require that each i ndependent review organization rmake its
determ nati on

(a) Not later than the earlier of:

(1) The fifteenth day after the date the independent review
organi zation receives the information necessary to make the
determ nation; or

(i) The twentieth day after the date the independent review
organi zation receives the request that the determ nation be made. |In
exceptional circunstances, when t he i ndependent revi ew organi zati on has
not obtained information necessary to nake a determnation, a
determ nation may be made by the twenty-fifth day after the date the
organi zation received the request for the determ nation; and

(b) I'n cases of a condition that could seriously jeopardize the
enrollee’s health or ability to regain maxi numfunction, not |ater than
the earlier of:
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(1) Seventy-two hours after the date the independent review
organi zation receives the information necessary to make the
determ nation; or

(i) The eighth day after the date the independent review
organi zati on receives the request that the determ nation be made.

(4) To be certified as an independent review organi zation under
this chapter, an organization mnust submt to the departnent an
application in the formrequired by the departnment. The application
must i ncl ude:

(a) For an applicant that is publicly held, the nane of each
st ockhol der or owner of nore than five percent of any stock or options;

(b) The nane of any hol der of bonds or notes of the applicant that
exceed one hundred thousand doll ars;

(c) The nane and type of business of each corporation or other
organi zation that the applicant controls or is affiliated with and the
nature and extent of the affiliation or control;

(d) The nane and a bi ographical sketch of each director, officer,
and executive of the applicant and any entity |isted under (c) of this
subsection and a description of any relationship the named i ndividual
has w th:

(1) Acarrier;

(i) Awutilization review agent;

(tit) A nonprofit or for-profit health corporation;

(tv) A health care provider;

(v) A drug or device manufacturer; or

(vi) A group representing any of the entities described by (d)(i)
t hrough (v) of this subsection;

(e) The percentage of the applicant’s revenues that are anti ci pated
to be derived fromreviews conducted under section 11 of this act;

(f) A description of the areas of expertise of the health care
pr of essi onal s and contract specialists making revi ewdeterm nati ons for
t he applicant; and

(g0 The procedures to be wused by the independent review
organi zation in making review determinations regarding reviews
conducted under section 11 of this act.

(5 If at any tinme there is a material change in the information
included in the application under subsection (4) of this section, the
i ndependent revi ew organi zati on shall submt updated i nformation to the
depart nent.

SHB 2331 p. 14
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(6) An independent review organi zation may not be a subsidiary of,
or in any way owned or controlled by, a carrier or a trade or
pr of essi onal association of carriers.

(7) An independent review organization, and individuals acting on
its behalf, are immune from suit in a civil action when performng
functions under this act. However, this immunity does not apply to an
act or omssion nmade in bad faith or that involves gross negligence.

(8) The rul es adopt ed under subsection (1)(a) of this section shal
i nclude provisions for termnating the certification of an i ndependent
review organization for failure to conply with the requirenents for
certification. The departnment nmay revi ewthe operation and performance
of an independent review organization in response to conplaints or
ot her concerns about conpliance.

(9) In adopting rules for this section, the departnment shall take
into consideration standards for independent review organizations
adopted by national accreditation organizations. The departnent may
accept national accreditation or certification by another state as
evi dence that an organi zation satisfies sonme or all of the requirenments
for «certification by the departnent as an independent review
or gani zati on.

NEWSECTI ON. Sec. 13. CARRIER MEDI CAL DI RECTOR.  Any carrier that
offers a health plan and any self-insured health plan subject to the
jurisdiction of Washi ngton state shall designate a nmedi cal director who
is licensed under chapter 18.57 or 18.71 RCW However, a naturopathic
or conplenmentary alternative nmedical plan nmay have a nedi cal director
| i censed under chapter 18.36A RCW

Sec. 14. RCW 51. 04. 020 and 1994 c 164 s 24 are each anended to
read as foll ows:

The director shall:

(1) Establish and adopt rul es governing the adm nistration of this
title;

(2) Ascertain and establish the amounts to be paid into and out of
t he acci dent fund;

(3) Regul ate the proof of accident and extent thereof, the proof of
death and the proof of relationship and the extent of dependency;
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(4) Supervise the nedical, surgical, and hospital treatnent to the
intent that it may be in all cases efficient and up to the recogni zed
standard of nodern surgery;

(5) Issue proper receipts for noneys received and certificates for
benefits accrued or accruing;

(6) Investigate the cause of all serious injuries and report to the
governor fromtinme to time any violations or laxity in performance of
protective statutes or regul ati ons com ng under the observation of the
depart nent;

(7) Conmpile statistics which will afford reliable information upon
whi ch to base operations of all divisions under the departnent;

(8) Make an annual report to the governor of the workings of the
depart nent;

(9) Be enpowered to enter into agreenments with the appropriate
agencies of other states relating to conflicts of jurisdiction where
the contract of enploynent is in one state and injuries are received in
the other state, and insofar as permtted by the Constitution and | aws
of the United States, to enter into simlar agreenents with the
provi nces of Canada; and

(10) Designate a nedical director who is licensed under chapter
18.57 or 18.71 RCW

Sec. 15. RCW 74.09.050 and 1979 ¢ 141 s 335 are each anended to
read as foll ows:

The secretary shall appoint such professional personnel and ot her
assi stants and enpl oyees, including professional nedical screeners, as
may be reasonably necessary to carry out the provisions of this

chapter. The nedical screeners shall be supervised by one or nore
physi ci ans who shall be appointed by the secretary or his or her
desi gnee. The secretary shall appoint a nedical director who is

| i censed under chapter 18.57 or 18.71 RCW

NEWSECTION. Sec. 16. A new section is added to chapter 41. 05 RCW
to read as foll ows:

HEALTH CARE AUTHORI TY MEDI CAL DI RECTOR.  The adm ni strator shal
designate a nedical director who is |icensed under chapter 18.57 or
18. 71 RCW
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NEW SECTI ON. Sec. 17. CARRIER LIABILITY. (1) The definitions in
this subsection apply throughout this section unless the context
clearly requires otherw se.

(a) "Carrier affiliate"” nmeans an entity that nmakes deci sions for or
recommendations to a health carrier regardi ng the nedi cal necessity or
appropriateness of health care services for paynent or coverage
pur poses.

(1) "Carrier affiliate" includes but is not [imted to conpanies
providing utilization review, pharnmacy benefits nmanagenent, and di sease
managenent servi ces.

(1i) "Carrier affiliate" does not include groups of health care
provi ders, or conbinations of health care providers and health care
facilities, formed primarily for the purpose of providing or arrangi ng
for health care services to individuals to the extent that those
entities are conducting utilization review of services provided by the
group’s providers or any other provider for whose services the group
has assuned full or partial financial responsibility.

(b) "Enrollee" neans an individual covered by a health plan,
i ncl udi ng dependents.

(c) "Health plan" neans the sanme as defined in RCW 48.43. 005,
except that it includes a policy, contract, or agreenent offered by any
person, not just a health carrier.

(2)(a) A health carrier shall adhere to the accepted standard of
care for health care providers under chapter 7.70 RCW when arrangi ng
for the provision of nedically necessary health care services to its
enrol | ees. A health carrier shall be liable for any and all harm
proxi mately caused by its failure to followthat standard of care when
the failure resulted in the denial, delay, or nodification of the
health care service recommended for, or furnished to, an enroll ee.

(b) A health carrier is also |liable for danages under (a) of this
subsection for harmto an enrollee proximtely caused by health care
treatment deci sions nmade by its:

(i) Enpl oyees;

(1i) Carrier affiliates;

(1i1) Agents; or

(1v) Ostensible agents who are acting on its behalf and over whom
it has the right to exercise influence or control or has actually
exerci sed influence or control that result froma failure to followthe
accepted standard of care. For the purposes of this section, health
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care providers and facilities that are included in and subject to the
provi sions of chapter 7.70 RCW and groups of health care providers and
facilities referenced in subsection (1)(a)(ii) of this section shall
not be considered carrier affiliates, agents, or ostensible agents.

(3) It is a defense to any action or liability asserted under this
section against a health carrier that:

(a) The health care service in question is not a benefit provided
under the plan or the service is subject to limtations under the plan
t hat have been exhaust ed;

(b) Neither the health carrier, nor any enployee, carrier
affiliate, agent, or ostensible agent for whose conduct the health
carrier is liable under subsection (2)(b) of this section, controll ed,
i nfl uenced, or participated in the health care decision; or

(c) The health carrier did not deny or unreasonably delay paynent
for treatnent prescribed or recommended by a participating health care
provi der for the enroll ee.

(4) This section does not create any liability on the part of an
enpl oyer, an enployer group purchasing organi zation that purchases
coverage or assunes risk on behalf of its enployers, or a governnental
agency that purchases coverage on behalf of individuals and famli es,
except any governnental entity created to provide nedical insurance
offered to public enployees and their covered dependents under RCW
41. 05. 140.

(5) Nothing in any law of this state prohibiting a health carrier
frompracticing nedicine or being |licensed to practice nedici ne may be
asserted as a defense by the health carrier in an action brought
against it under this section.

(6)(a) A person may not maintain a cause of action under this
section against a health carrier unless the affected enrollee or the
enrollee’ s representative has exercised the opportunity established in
section 11 of this act to seek independent review of the health care
treat ment deci sion

(b) The enrollee is not required to conply with (a) of this
subsection and no abatenent or other penalty for failure to conply
shall be inposed if the enrollee has filed a pleading alleging in
substance that substantial harmto the enrollee has already occurred
because of the conduct of the health carrier or because of an act or
om ssion of an enployee, carrier affiliate, agent, or ostensible agent
of the carrier for whose conduct it is liable. As used in this
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subsection, "substantial harm neans loss of life, |oss or significant
inmpairnment of linb or bodily function, significant disfigurenment, or
severe or chronic physical pain.

(c) This subsection (6) does not prohibit an enroll ee frompursuing
ot her appropriate renmedies, including injunctive relief, a declaratory
judgnent, or other relief available under law, if its requirenents
pl ace the enrollee’s health in serious jeopardy.

(7) I'n an action against a health carrier, a finding that a health
care provider is an enployee, carrier affiliate, agent, or ostensible
agent of such a health carrier shall not be based solely on proof that
t he person’s nane appears in a listing of approved physicians or health
care providers nmade avail able to enrollees under a health plan.

(8) Any action under this section shall be commenced within three
years of the conpletion of the independent review process, if
appl i cabl e, under subsection (6) of this section, or within three years
of the accrual of the cause of action if the i ndependent review process
under subsection (6) of this section is not applicable.

(9) This section does not apply to workers’ conpensation insurance
under Title 51 RCW

NEW SECTI ON. Sec. 18. DELEGATI ON OF DUTI ES. Each carrier is
accountabl e for and nmust oversee any activities required by this act
that it delegates to any subcontractor or carrier affiliate. No
contract with a subcontractor or carrier affiliate executed by the
health carrier or the subcontractor or carrier affiliate nmay relieve
the health carrier of its obligations to any enrollee for the provision
of health care services or of its responsibility for conpliance with
statutes or rules.

NEW SECTI ON. Sec. 19. This act may be known and cited as the
health care patient bill of rights.

NEW SECTI ON.  Sec. 20. Captions used in this act are not any part
of the | aw

NEW SECTI ON.  Sec. 21. Sections 1, 5 through 11, 13, 17, and 18 of
this act are each added to chapter 48.43 RCW
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NEW SECTI ON. Sec. 22. To the extent permtted by law, if any
provision of this act conflicts wth state or federal |aw, such
provi si on nust be construed i n a manner nost favorable to the enroll ee.

NEW SECTI O\ Sec. 23. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 24. APPLI CATI ON. (1) This act applies to
Heal th pl ans as defined i n RCW48. 43. 005 of fered, renewed, or issued by
a carrier; nedical assistance provided under RCW 74.09.522; the basic
heal t h pl an of fered under chapter 70.47 RCW and public enpl oyee health
benefits provided under chapter 41.05 RCW

(2) Except as provided in section 17 of this act, this act applies
to contracts renewing after June 30, 2001.

NEW SECTI ON. Sec. 25. Section 17 of this act takes effect July 1,
2001.

NEW SECTI ON. Sec. 26. The following acts or parts of acts are
each repeal ed:

(1) RCW 48.43.075 (Inform ng patients about their care--Health
carriers may not preclude or discourage) and 1996 c 312 s 2;

(2) RCW 48.43.095 (Information provided to an enrollee or a
prospective enrollee) and 1996 ¢ 312 s 4; and

(3) RCW 48.43.105 (Preparation of docunents that conpare health
carriers--Immunity--Due diligence) and 1996 ¢ 312 s 5.

~-- END ---
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