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HOUSE BI LL 2195

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives Huff, Rockefeller, denents, Lantz, Talcott,
Carrell, Al exander and Wnsman

Read first time 02/18/1999. Referred to Cormittee on Transportation.

AN ACT Relating to regulation of public-private partnership
agreenents; anending RCW 47.46.040; adding a new section to chapter
34.12 RCW and addi ng new sections to chapter 47.46 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 34.12 RCW
to read as foll ows:

When requested by the state auditor, the chief adm nistrative | aw
judge shall assign a special admnistrative |law judge to conduct an
adj udi cati ve proceedi ng under section 5 of this act.

NEW SECTION.. Sec. 2. A new section is added to chapter 47.46 RCW
to read as foll ows:

The departnent and a private entity that is party to an agreenent
under this chapter are subject to a periodic fiscal audit, after
agreenents entered into under this chapter have been finalized, and
annual ly after that. The audit nmust be conducted by an accounting firm
selected by the state auditor and a panel of state |egislators that
i ncl udes the chairpersons and ranking mnority nenbers fromeach of the
followng commttees: The house of representatives and senate
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transportation conmttees, the house of representatives appropriations
commttee, and the senate ways and neans conmttee. A final report of
the audit nust be presented to the appropriate |egislative standing
commttees at their next regularly schedul ed neetings.

NEW SECTION.. Sec. 3. A new section is added to chapter 47.46 RCW
to read as foll ows:

The state auditor shall review and coment on the necessity and
appropriateness of any toll increases proposed by the private entity
and the departnent. |If revenues fromtolls are greater than initially
forecast, the departnment shall establish procedures for public review
of receipts generated every three years after conpletion of the
proj ect . The departnment shall also establish procedures to either
| ower the tolls or retire the bonds issued for the project earlier than
originally provided.

Sec. 4. RCWA47.46.040 and 1995 2nd sp.s. ¢ 19 s 3 are each anended
to read as foll ows:

(1) Al projects designed, constructed, and operated under this
authority nmust conply with all applicable rules and statutes in
exi stence at the tinme the agreenent is executed, including but not
limted to the followi ng provisions: Chapter 39.12 RCW this title,
RCW41. 06. 380, chapter 47.64 RCW RCW49. 60. 180, and 49 C.F. R Part 21.

(2) The secretary or a designee shall consult wth |egal,
financi al, and other experts within and outside state governnent in the
negoti ati on and devel opnent of the agreenents.

(3) Agreenents shall provide for private ownership of the projects
during the construction period. After conpletion and final acceptance
of each project or discrete segnent thereof, the agreenent shall
provide for state ownership of the transportation systens and
facilities and lease to the private entity unless the state elects to
provi de for ownership of the facility by the private entity during the
termof the agreenent.

The state shall |ease each of the denonstration projects, or
applicable project segnents, to the private entities for operating
purposes for up to fifty years.

(4) The departnment nmay exercise any power possessed by it to
facilitate the devel opnent, construction, financing operation, and
mai nt enance of transportation projects under this chapter. Agreenents
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for mai ntenance services entered into under this section shall provide
for full reinbursenent for services rendered by the departnent or other
stat e agenci es. Agreenents for police services for projects, involving
state hi ghway routes, devel oped under agreenents shall be entered into
with the Washington state patrol. The agreenent for police services
shall provide that the state patrol will be reinbursed for costs on a
conparable basis with the costs incurred for conparable service on
ot her state highway routes. The departnent may provide services for
which it is reinbursed, including but not limted to prelimnary
pl anni ng, environnmental certification, and prelimnary design of the
denonstrati on projects.

(5) The pl ans and specifications for each project constructed under
this section shall conply with the departnent’s standards for state
projects. Afacility constructed by and | eased to a private entity is
deened to be a part of the state highway system for purposes of
identification, maintenance, and enforcenent of traffic laws and for
t he purposes of applicable sections of this title. Upon reversion of
the facility to the state, the project nust neet all applicable state
standards. Agreenents shall address responsibility for reconstruction
or renovations that are required in order for a facility to neet all
appl i cabl e state standards upon reversion of the facility to the state.

(6) For the purpose of facilitating these projects and to assi st
the private entity in the financing, developnent, construction, and
operation of the transportation systens and facilities, the agreenents
may i nclude provisions for the departnent to exercise its authority,
including the lease of facilities, rights of way, and airspace,
exerci se of the power of em nent domain, granting of devel opnment rights
and opportunities, granting of necessary easenents and rights of
access, issuance of permts and other authorizations, protection from
conpetition, renedies in the event of default of either of the parties,
granting of contractual and real property rights, liability during
construction and the term of the |ease, authority to negotiate
acquisition of rights of way in excess of appraised value, and any
ot her provision deened necessary by the secretary.

(7) The agreenents entered into under this section may include
provi sions authorizing the state to grant necessary easenents and | ease
to a private entity existing rights of way or rights of way
subsequent |y acquired with public or private financing. The agreenents
may al so include provisions to |lease to the entity airspace above or
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bel ow the right of way associated or to be associated with the private
entity’'s transportation facility. |In consideration for the reversion
rights in these privately constructed facilities, the departnment may
negoti ate a charge for the | ease of airspace rights during the term of
the agreenent for a period not to exceed fifty years. |If, after the
expiration of this period, the departnent continues to |ease these
airspace rights to the private entity, it shall do so only at fair
mar ket val ue. The agreenent nmay also provide the private entity the
right of first refusal to undertake projects utilizing airspace owned
by the state in the vicinity of the public-private project.

(8) Agreenents under this section may include any contractua
provision that is necessary to protect the project revenues required to
repay the costs incurred to study, plan, design, finance, acquire,
build, install, operate, enforce |laws, and nmaintain toll highways,
bridges, and tunnels and which wll not wunreasonably inhibit or
prohi bit the devel opnment of additional public transportation systens
and facilities. Agreenents under this section nust secure and nmai ntain
liability insurance coverage in anounts appropriate to protect the
project’s viability and may address state indemification of the
private entity for design and construction liability where the state
has approved rel evant design and construction plans.
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+1)-)) Before final execution of negotiated agreenents, the

agreenents nust be adopted as rules in conpliance with the procedures

of chapter 34.05 RCW _ Provisions of the agreenent that are subject to

rul e-naki ng procedures include the foll ow ng: (a) Alternative sizes
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and scopes of the project; (b) design; (c) tolling or user-fee
strategies and tolling or user-fee anounts; (d) project costs and
projected overruns, including anticipated toll increases; and (e)
facility operation.

(10) Nothing in this chapter limts the right of the secretary and
his or her agents to render such advice and to nmake such
recomendations as they deemto be in the best interests of the state
and the public.

NEW SECTION. Sec. 5. A new section is added to chapter 47.46 RCW
to read as foll ows:

As used in this section, the term"tolls" includes both tolls and
user fees.

| f agreenents entered into under this chapter contain provisions
allow ng adjustnents in tolls, those adjustnments are subject to the
fol |l ow ng procedures:

(1) A party seeking adjustnents in the tolls shall submt a
petition to the office of the state auditor stating the anmount of the
proposed tol | adjustnent, the specific provisions of the agreenent that
permt the proposed adjustnent, and the rationale and supporting
evi dence for the proposed adjustnent.

(2) Aparty submtting a petition for an adjustnent in tolls shal
provi de reasonable public notice to all persons residing or doing
busi ness within the geographic area nost likely to be affected by the
toll adjustnent. The notice must set forth, in plain and
under st andabl e | anguage, the essential elenents of the petition for
toll adjustnent.

(3) A person may challenge the proposed toll adjustnment by
submtting a letter to the state auditor demanding an adjudicative
proceeding. The demand letter nust be received by the state auditor
not nore than twenty days after publication of the toll adjustnent
petition.

(4) If the state auditor does not receive a demand for an
adj udi cative proceeding within twenty days of the publication of the
toll adjustment petition, then the auditor shall grant the petition for
a toll adjustnent.

(5 If a demand for an adjudi cative proceeding is received by the
state auditor within the allotted tine period, the state auditor shal
request the chief admnistrative law judge to appoint a special
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adm ni strative | aw judge to conduct findings of fact and concl usi ons of
| aw on the petition for the proposed toll adjustnent.

(6) In any adj udi cati on conducted under this section, the office of
the attorney general’s public counsel division shall represent the
interests of the toll payers in the nost affected geographic area.

NEW SECTION. Sec. 6. A new section is added to chapter 47.46 RCW
to read as foll ows:

In an adjudicative proceeding under section 5 of this act, the
special admnistrative |aw judge’ s investigation nust determne
whet her: (1) The proposed toll adjustnent is allowabl e under the terns
of the agreenent; and (2) whether the underlying rationale, or data for
the toll adjustnent, support the amunt of the requested tol
adj ust nent .

At the conclusion of the hearing, the special admnistrative |aw
judge shall nmake findings of fact and conclusions of law, including a
determ nation on the appropriate anount of toll adjustnent, if any.

NEW SECTION. Sec. 7. A new section is added to chapter 47.46 RCW
to read as foll ows:

In no event may the state auditor entertain a petition for a tol
adjustnment nore than once in any three-year period, except for
energencies. For purposes of this section, an energency is when the
actual revenues from a toll operation are insufficient to neet the
obligations for debt retirenment on the construction bonds for the
proj ect .

~-- END ---
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