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HOUSE BI LL 2193

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Representative Koster

Read first tine . Referred to Commttee on

AN ACT Rel ating to water banking; adding a new section to chapter
90.03 RCW adding a new section to chapter 90.42 RCW adding a new
section to chapter 90.44 RCW adding a new section to chapter 90.54
RCW and addi ng a new chapter to Title 90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. PURPOSE. The purpose of this chapter is to
enable an optional water allocation nmethod within qualified water
resource inventory areas, by allow ng | ocal water nmanagenent districts
to restructure water holdings into new packages nore suitable to
current and future water users, in a manner that will result in nore
efficient use of water resources, ensure the maintenance of adequate
instreamflows for fish, inprove protection of existing water rights,
hel p all evi ate water shortages, provide a flexible and tinely nmeans of
wat er allocation, save capital outlays, reduce devel opnent costs,
inprove the economc well-being of the state’'s citizenry and
communities, maximze involvenent by local citizens in water resource
managenent, and provide incentives for water conservation, while
i nproving effectiveness of state oversight of water resources.

p. 1 HB 2193



©O© 00 N O Ol WDN P

N NN R R R RRRRR R
NP O ©O© 0~NO® U NMNWNDNR O

23
24
25
26
27
28
29
30
31
32
33
34
35
36

NEW SECTION. Sec. 2. FINDINGS. The legislature finds that:

(1) Water banking and marketing has proven to be of nerit in
addressi ng water resource issues in other states;

(2) Water banking and |imted water marketing by water resource
managenent districts can provide a neans of water allocation that wll
result in nore efficient use of water resources, ensure the mai ntenance
of adequate instream flows for fish, inprove protection of existing
water rights, help alleviate water shortages, provide a flexible and
tinely neans of water allocation, save capital outlays, reduce
devel opment costs, inprove the economc well-being of the state’s
citizenry and conmmunities, nmaximze involvenent of local citizens in
water resource rmanagenent, and provide incentives for water
conservation, while inproving effectiveness of state oversi ght of water

resour ces;

(3) There is no single best nodel by which water banking and
mar keting could or should operate; |ocal banks and markets shoul d be
permtted sufficient latitude in their formation and operation to
reflect site-specific conditions, within a state-established franmework
of suitable guidelines, standards, and m ni mum requirenents; and

(4) The state should enable and assist in the formation of water
resource managenment districts in water resource inventory areas that
meet the ternms and conditions set forth in this chapter.

NEW_ SECTI ON. Sec. 3. DEFI NI TI1 ONS. The definitions in this
section apply throughout this chapter unless the context clearly
requires otherw se.

(1) "Board" neans the board of directors of the water resource
managenent districts.

(2) "Departnment" neans the departnent of ecol ogy.

(3) "Director"” nmeans the director of the departnent of ecol ogy.

(4) "District area" neans the surface area enconpassed by the
boundary of the water resource managenent district over which the
district has water resource managenent jurisdiction.

(5 "Inplenmenting rules" neans the rules necessary to give force
and effect to the provisions of this chapter that create rights or
obligations for any party, including a state agency, or that establish
wat er managenent policy.
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(6) "lInchoate water right" nmeans a water right in good standing,
sonme, but not all, of which can be docunented as having been put to
benefici al use.

(7) "Manager" neans the person or persons authorized by the board
to manage the activities of the district.

(8 "Mninmum instream flow' neans a mninmum flow under chapter
90.03 or 90.22 RCWor a base flow under chapter 90.54 RCW

(9) "Person" neans any individual, firm association, water users’
associ ati on, cor porati on, irrigation district, or muni ci pal
cor porati on.

(10) "Public water systeni has the neaning provided in RCW
70. 119A. 020.

(11) "Margin of error"™ neans the unavoi dabl e total cunul ative error
in nmeasuring water flows during water resource assessnents.

(12) "WRIA" neans a water resource inventory area established in
chapter 173-500 WAC as it existed on January 1, 1997.

(13) "WRI A plan" neans the product of a planning unit established
under the provisions of chapter 90.82 RCW

(14) "Water resource managenent district" means a water resource
managenent district created by this chapter.

(15) "Water bank"™ neans an entity into which water rights may be
deposited, and fromwhi ch water flows nmay be wi t hdrawn, that is nmanaged
by the board.

(16) "Water marketing” nmeans voluntary transfers of water into, and
aut hori zed transfer of water out of, the water banks under the terns
and conditions set forth in this chapter.

(17) "Water reserve" neans a quantity of stored water that is kept
in reserve to neet potential shortfalls in water supply due to
contingenci es such as prolonged drought, substantial |eaks in water
systens, nonpermtted water use, and the margin of error associated
with data collection during water resource assessnents.

(18) "Water resource assessnent” neans the assessnent of water
supply and use within a WRI A as provided in RCW90. 82. 070.

(19) "Water right" nmeans a valid certificate or permt issued by
t he departnent under chapter 90.03 RCW or a claimof water right.

(20) "Water transaction” neans an accepted deposit of water flow
into, or an authorized withdrawal of water flow from a water resource
managenent district water bank, as evidenced by a lawfully executed
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contract between the parties depositing or withdrawi ng water and the
boar d.

NEW SECTI ON. Sec. 4. WATER RESOURCE MANAGEMENT DI STRI CTS. (1D
Wat er resource managenent districts may be established for the purposes
of this chapter.

(2) Awater resource nmanagenent district shall be a corporate body,
shal | be of permanent duration, and shall have a seal.

(3) A water resource nanagenent district shall be known and

desi gnated as water resource managenent district for . . . . . . WRA
subdivision of the . . . . . . WA of the county in which it is
| ocat ed.

(4) A water resource managenent district, with the authorities and
responsibilities as set forth in subsection (5) of this section, shal
be fornmed according to the procedure set forth in subsection (6) of
this section in WRIAs or nulti-WRl A managenent areas identified in RCW
90.82.040 that neet the followng ternms and conditions:

(a) Each managenent area nust be wundertaking, or nmnust have
conpl eted, water resource assessnents under RCW 90. 82. 070;

(b) Each managenent area nust be undertaking to establish, under
RCW 90. 82. 080, or nust have established m ni numinstreamfl ows;

(c) Each managenent area nust, where applicable, be undertaking
pl anni ng under chapter 70.116 RCW or nust have approved coordi nated
wat er system pl ans under chapter 70.116 RCW

(5 A water resource nmanagenent district shall:

(a) Mnitor all water flows throughout the district area at a
frequency to maintain accurate and tinely information about surface
wat er and ground water flow, use, and any and all other rel evant water
resource par aneters necessary to t he ful fillment of its
responsi bilities under this chapter;

(b) As provided in this chapter, finance, construct, maintain, and
operate facilities to capture, store, and use peak surface water fl ows,
to maintain established mninmum instream flows in all streans and
rivers within its district area, protect existing water rights,
mai ntain a water reserve, and enable limted water marketing under the
terms and conditions set forth in this chapter;

(c) Release stored water into the waters within the boundary of the
district to maintain established mninmm instream fl ows and protect
exi sting water rights;
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(d) Establish and manage a water bank under the terns of this
chapter;

(e) Hold, manage, and allocate, on behalf of the state, water from
trust water rights acquired by accepting deposits to water banks as
provided in this chapter;

(f) Purchase, | ease, or accept tenporary or permanent donations of
water fromwater right holders for deposit into water banks as provided
in this chapter;

(g) Lease water to applicants therefor;

(h) I'ncur bonded i ndebtedness to finance the construction of water
capture, storage, and distribution facilities as provided by this
chapter;

(i) Acquire, purchase, hold, |ease, manage, occupy, and sell rea
and personal property or any interest therein, enter into and perform
all necessary contracts, appoint and enploy necessary agents and
enpl oyees and fix their conpensation, enploy contractors including
contracts for professional services, sue and be sued, and do any and
all lawful acts required and expedient to carry out the purposes of
this chapter.

(6) Awater resource nmanagenent district is established as foll ows:

(a) Any holder or holders of water rights |ocated within the
boundari es of a potential water resource managenent district’s district
area who wish to form a water resource nmanagenent district shal
devel op, or cause to be developed, a prelimnary district managenent
pl an, which shall include a study to determ ne whether conducting the
activities that this chapter permts a water resource nanagenent
district to conduct are consistent with the intent of this chapter.
The plan shall, in a conprehensive, professional, and verifiable
manner, using the water resource assessnent perfornmed for the WRIA in
whi ch the potential district is |ocated, ascertain or propose at |east
the foll ow ng:

(1) The availability of sufficient water to establish a water bank
as provided in section 12 of this act;

(1i) The potential for capture, storage, and distribution of peak
fl ows by affordable technol ogy, and cost estinmates thereof;

(ti1) An estimate of the existing water right holders who are
potential depositors to a water bank within the district area, either
t hrough enpl oynent of conservati on neasures, reuse, reclaimed water, or
transfer of unused portions of existing rights;
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(1v) An assessnent of the inpact of a water market nechanism as
provided in this chapter, upon the social opportunity costs and
benefits and nonmarket public values associated with water resource
uses in the proposed district area, such as fish and wildlife habitat,
water quality, power generation, and water-based recreation;

(v) An assessment of a mtigation plan for any identified adverse

i npacts;

(vi) An outline of the proposed plan of operation of the water bank
and water market as provided in this chapter, including, but not
limted to:

(A) Its district boundary;

(B) The nunber and term of office of the nenbers of its board;

(C© Its proposed pricing nechanism for both water deposits and
wat er wi t hdr awal s;

(D) Sources of funds;

(E) Identification of the type, capacity, and cost of construction,
mai nt enance, and operation of any storage and distribution projects
proposed in the plan;

(F) Sources of ground and surface water to be stored, deposited,
and w t hdrawn;

(G Any limtations of types of rights, source | ocations, class of
owner, or type of use that mght be inposed upon either deposits
accepted or withdrawal s permtted by the water bank;

(H Procedures for determining the bankable quantity of water
provi ded by depositors; and

(I') The mechani sm of posting and processing offers to deposit and
requests to wthdraw water from the water resource managenent
district’s water bank; and

(vii) An estimate of the potential for inproving water resource
managenent by water banking and marketing within the proposed district
ar ea.

(b) I'f the study required by subsection (5) of this section clearly
supports a conclusion that formation of a water resource managenent
district would nost |ikely inprove managenent of the area’ s water
resources consistent with the intent of this chapter, supporters of
formatting a water resource managenent district may circul ate, or cause
to be circulated, anong the other water rights holders |ocated within
the potential district’s area, a petition calling for formng the
district. A petition receiving valid signatures of at |east twenty
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percent of the water rights holders located wthin the prospective
district’s area may be submtted to the departnment. The petition nust
contain a true copy of the results of the study undertaken as part of
the prelimnary plan required by subsection (5) of this section, and a
true copy of draft articles of incorporation and bylaws of the
prospective water resource managenent district. The petition mnust
state that establishnment of the district wll be conducive to the
public health, convenience, and welfare and will benefit the property
within the district. The petition nust state the proposed nane of the
district, according to the requirenments of subsection (3) of this
section. The petition nust be acconpanied by a bond of five thousand
dollars to defray costs incurred by the departnent in considering the
creation of the water resource nmanagenent district. Thereis nolimt
to the time available to those circulating a petition; however, al
signatories to the petition nust be holders of valid water rights at
the tine the petition is submtted to the departnent.

(c) The departnent shall conplete a review of the prelimnary plan
Wi thin ninety days of receiving a petition to forma district. |[If the
departnent concurs wth the plan’s conclusion, the departnent shal
arrange a neeting between its representatives, representatives of the
petitioners, of local tribes with jurisdiction, of affected county
governments, and of cities located wholly or partially inside the
proposed district area, to draft a nenorandum of agreenent that
establishes the specific water resource managenent objectives of the
district and the general ternms and conditions of the operation of the
wat er resource managenent district, based upon and incorporating the
el enents of the prelimnary plan submtted with the petition, suitably
nodi fied to address concerns of the affected parties. The terns of the
menor andum of agreenent may not be inconsistent with the watershed pl an
applicable to the proposed district area adopted under chapter 90.82
RCW Terms and conditions not directly related to water resource
managenent as provided in this chapter may not be incorporated into the
menor andum of agreenent.

(d) I'f the petition and the attached feasibility study are verified
and accepted by the departnent, the departnent shall notify the
| egi slative authority of each county in which the district area is
| ocated, informng each of the intent of the petitioners to form a
water resource managenent district, whereupon each |legislative
authority, at a regul ar or special neeting, shall cause to be published
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once a week for at | east two weeks in one or nore newspapers of general
circulation in the proposed district, a notice that the petition has
been presented to the departnent, setting forth the boundaries of the
proposed district, sunmarizing its purpose and plan, and stating the
time and place of a public hearing, which shall be held no earlier than
forty-five days from the date the notice is postmarked. The notice
shall clearly indicate the criteria for eligibility to vote on the
formati on of the proposed district, and shall indicate how true copies
of the prelimnary plan, draft articles of incorporation and byl aws,
and draft nenorandum of agreenent may be obtained by those eligible
voters. At that hearing, any person, firm or corporation nmay appear
before the county | egislative authority and nmake a statenment in support
of or opposition to the establishnent of the district.

(e) I'f the departnent finds, upon review of the testinony provided
at the public hearing provided by (d) of this subsection, that the
proposed wat er resource managenent district would fulfill the intent of
this chapter, the departnent shall authorize the auditor of each county
within which the area of the proposed district is located to hold a
speci al election on the first special election date provided for in RCW
29.13.020 that falls at | east three nonths after the date of the public
hearing as provided in this section.

(f) Those persons eligible to vote in the election are those living
in and registered to vote in the district area who are also either
hol ders of water rights, owners of wells exenpt frompermts under RCW
90. 44. 050, or owners of real property located wthin the proposed
district area.

(g) The nunber of votes allotted to each voter shall be as set
forth in this chapter.

(h) If the water resource managenent district is created, the
county or counties may charge to the board the costs of the auditor or
auditors related to the el ection to authorize the establishment of the
district.

(1) The election shall also provide for election of the initia
menbers of the board of the prospective water resource managenment
district, under the terns and conditions set forth in this chapter.

(j) Formal conpletion of the establishnment of a water resource
managenent district requires:

(1) Affirmative votes from the electors within the proposed
district area, as follows: Seventy percent of the total of all holders

HB 2193 p. 8
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of inchoate water rights, plus fifty percent of all other persons
eligible to vote;

(11) Execution of a final version of the nmenorandumof agreenent by
all parties thereto; and

(1i1) Adoption by the departnent of a rule that applies only to the
district.

NEW SECTI ON. Sec. 5. CONFLICT OF I NTEREST. Any board nenber who
seeks to enter into, or has any interest in any entity that seeks to
enter into, any water transaction authorized under this chapter, nust
di scl ose the transaction to the other board nmenbers prior to any board
action on any aspect of the transaction, and nust refrain fromvoting
on any aspect of the transaction.

NEW SECTI ON.  Sec. 6. QUALI FI CATI ONS OF WATER MANACGER. Per sons
hired by the board to serve as water manager nust have the foll ow ng
qualifications:

(1) A bachel or of science degree froman accredited institution in
a water-related field, such as hydrol ogy or engineering;

(2) A denonstrated famliarity wwth state water | aw and hydrol ogy;

and
(3) Experience in one water resource nanagenent field or nore, as
determ ned by the board.

NEW SECTI ON. Sec. 7. ESTABLI SHVENT OF DI STRICT AREA The
boundaries of the district area of a water resource managenent district
are cotermnous wth the boundaries of subdivisions of W As
establi shed by the departnent. The districts may include within their
boundari es one or nore counties, cities, and towns, or other political
subdi vi sions. However, no portion or all of any city or town nmay be
included without the consent by resolution of the city or town
| egi sl ative authority.

NEW SECTI ON.. Sec. 8. JURI SDI CTI ON OVER WATER RESOURCES. (1) The
followng waters |located within the boundaries of a district area fal
under the jurisdiction of a water resource managenent district, to be
al l ocated under the ternms and conditions set forth in this chapter, and
the ternms and conditions of the nmenorandum of agreenent provided for in
section 4(6)(c) of this act:

p. 9 HB 2193
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(a) Al surface and ground water not allocated to existing water
rights or instreamfl ows;

(b) Al waters allocated to the trust water rights established
under chapter 90.42 RCW

(c) All water captured and stored in storage facilities constructed
by a water resource managenent district.

(2) A water resource nmanagenent district nmay transfer water back
and forth between water sources under its jurisdiction as needed to
fulfill its duties and responsibilities under this chapter.

NEW SECTION. Sec. 9. LIMTATION OF AUTHORI TY AND RESPONSI BI LI TY.
No water resource managenent district may purvey water to retail
custoners or in any other way perform the essential functions of a
public water system

NEW SECTI ON. Sec. 10. WATER RESOURCE MONI TORI NG, A wat er
resource managenent district shall perform or cause to be perforned
continuous nonitoring of all water flows throughout the district area
in order to maintain accurate and tinely information about magnitudes
of water flow, water storage, water use, and any and all other rel evant
water resource paraneters necessary to the fulfillment of its
responsi bilities under this chapter.

NEW SECTI ON.  Sec. 11. WATER STORAGE AND DI STRI BUTI ON FACI LI TI ES.
(1) If the water resource assessnment indicates there is, within the
district area, insufficient water avail able, using current supplies, to
meet mninmuminstream flows, provide water to all existing permtted
water users to the full extent of their water rights, establish a water
reserve, and provide water for |ikely future beneficial uses, a water

resource nmanagenent district shal | undertake the financing,
construction, nmaintenance, and operation of water storage and
distribution facilities as necessary to fulfill its responsibilities

under this chapter

(2) A water resource nmanagenent district may undertake the
financi ng, construction, mai ntenance, and operation of additional water
storage and distribution facilities it deens necessary fromtine to
time to fulfill the ternms and conditions of its responsibilities under
this chapter.
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(3) Water storage and distribution facilities as provided under
this section may include, but are not |imted to, natural and
artificial surface reservoirs and natural and artificial ground water
aqui fer recharge by injection wells, spreading basins, and other
recharge efforts.

(4) Surface storage facilities neeting the requirenents set forth
inthis section may provide a variety of uses, including fish spawni ng
and rearing habitat and recreational uses, and, thus, may qualify to be
classified as nultipurpose i npoundnent structures as described in RCW
90. 54. 020( 6) .

(5) Surface storage facilities neeting the requirenents set forth
in this section may be considered for fish and wildlife habitat
enhancenment or mtigation projects under chapter 90.74 RCW

(6) Surface storage facilities with denonstrabl e wetl ands functi ons
meeting the requirenents set forth in this section nmay be used for
wetland mtigation banking purposes under chapter 90.84 RCW

(7) At all times, a water resource managenent district shall
undertake water storage and distribution projects in a cost-effective
manner, using the best avail able and affordabl e technol ogy.

(8) The state and all local governments with jurisdiction shal
render all neans provided under state and |local statute and rule to
expedite all necessary permts for the construction and operation of
such storage and distribution facilities.

NEW SECTI O\ Sec. 12. WATER BANKS. (1) A water resource
managenent district shall establish a water bank and shall ensure that
the wat er bank holds all waters under its jurisdiction, as provided in
this chapter.

(2) The manager shall utilize the water bank to facilitate water
mar keti ng as provided by this chapter.

(3) The manager shall at all tinmes maintain conplete and accurate
records of all water bank transactions, including the deposits and
wi thdrawal s provided for in this chapter. The manager shall maintain
data that includes: The type of each transaction; the duration of each
transaction; and the magni tude, both annual and instantaneous flow, of
the water flow associated wth each transaction. The manager shal
make avail able for public inspection, during ordinary business hours,
the records of the water bank.

p. 11 HB 2193
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(4) The manager shall ensure the solvency of the water bank at al
times. The manager shall maintain in the district water bank deposits
of sufficient duration and magnitude to ensure sufficient water to neet
all water resource responsibilities of the water resource managenent
district. Failure of the manager to maintain the sol vency of the water
bank may result in dissolution of the water resource nmanagenent

district by departnent order, in addition to applicable civil and
crimnal actions.
(5) The manager shall, in conputing the anmount of water avail able

for allocation fromthe water bank, take into account the net return
flow fromeach beneficial use within the district area.

NEW_ SECTI ON. Sec. 13. WATER MARKETI NG (1) Water resource
managenent districts nmay market the waters under their jurisdiction,
according to the ternms and conditions set forth in this section, and
the ternms and conditions of the nmenorandum of agreenent provided for in
this chapter. Water marketing under this section consists of accepting
deposits into, and permtting wthdrawals from the water bank, at
prices set by a market nmechani smestablished by the district.

(2) The board shall establish rules and operate the water narket at
all tinmes to: Maxi m ze econom c efficiency, provide equity to all
parties, mnimze transaction costs, discourage specul ative behavi or,
factor into water pricing all relevant externalities identified in the
water resource nmanagenent district pl an, and allocate risk
appropriately. The board shall craft district water market rul es that
allow for predictable outcones for all parties participating in water
marketing within the district area.

(3) The board shall establish rules for operation of the water
mar ket , including the nmechanismfor setting water prices and processing
all deposit offers and withdrawal requests, according to the terns and
conditions set forth in this chapter and the terns and conditions set
forth in the nmenorandum of agreenent. The board shall publish the
rul es and make themavailable to all water rights hol ders and potenti al
wat er users within the district area.

(4) Al the ternms and conditions of each deposit into and each
w thdrawal from a water bank nmanaged by a water resource managenent
district nust be set forth in a witten contract, executed by
representatives of, and binding upon, parties thereto.

HB 2193 p. 12
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(5) The board may purchase, |ease, or accept donations of water
from water rights holders, on a tenmporary or permanent basis, for
deposit into a water bank as provided in this chapter.

(6) Contracts between depositors of water into a water bank and t he
wat er resource managenent district may contain an option enabling the
wat er resource managenent district to renew such contracts under
mutual |y agreed upon terns and conditions.

(7) Before accepting any water deposit under the terns of this
section, the manager shall investigate the | egal and physical status of
t he depositor’s water rights, includingthe denonstrated consunption of
the depositor, if any, to ensure that the anmount of water offered by
the depositor is both legally and physically avail abl e.

(8) Before accepting any water deposit under the terns of this
section, the manager shall determne if the prospective depositor is a
menber of any type of district under the laws of the state of
Washi ngton, includingirrigation districts and water districts, and, if
the prospective depositor is, the manager shall, before accepting the
prospective deposit, require the prospective depositor to obtain
approval fromthe authority of the district.

(9) Before accepting any water deposit under the terns of this
section, the manager shall determne if the water offered by a
prospective depositor is encunbered by any private contract or other
arrangenment, including one established by commobn custom or practice,
and shall condition the acceptance of any such deposit upon the
prospective depositor’s renoval of all encunbrances.

(10) The board may | ease water fromthe water bank to prospective
wat er users who apply for it.

(11) Uses of water permtted to those requesting wthdrawal s may be
continuous in nature or may be intermttent or seasonal in nature. |If
the withdrawal is intermttent or seasonal in nature, the w thdrawn
water, during the periods of the year in which it is unused, nust be
returned to the water bank.

(12) No |l ease of water wi thdrawal may extend further than ninety-
nine years w thout approval of the departnent.

(13) The water resource nmanagenent district shall offer all | essees
of water withdrawals the right of first refusal to |ease the sane
anmount of water for specified |lengths of tine.

(14) Applicants for withdrawals from the water bank nmust put the
wat er applied for to actual beneficial use within one year from the

p. 13 HB 2193



© 00 N O Ol WDN P

N NN NNRRRRRRRRPR R
A W NPEFEP O OOONO OO WDNPEFE O

25
26
27
28
29
30
31
32
33
34
35
36
37

execution of the contract therefor, or the withdrawal contract is nul
and void, and the water withdrawal is prohibited.

(15) The manager shall reject any proposed water w thdrawal from
the water bank if the proposed w thdrawal has potential to inpair
m nimum i nstream flow | evels or potential to reduce the quantity of
wat er available to other existing water right hol ders.

(16) Before issuing approval of any w thdrawal, the nanager shal
assess any potential third-party inpacts of any prospective water
wi t hdrawal under this section, and may reject or condition the approval
of the withdrawal upon finding significant inpacts. The finding nust
be set forth in a docunent of public record, and nust reflect
consideration of the ternms and conditions of the water resource
managenent district nmenorandum of agreenent as provided in this
chapter.

(17) A water resource managenent district may charge appropriate
transaction costs to persons who deposit and to persons who w thdraw
water fromthe district. The transaction costs nmay include a prorated
share of the cost of recovery of investnents in capture, storage, and
distribution facilities, district nmanagenent overhead, and other
reasonabl e costs. Magnitudes of transaction costs nust be proportional
to the magni tudes of deposits and wthdrawals. Al though transaction
costs may vary between classes of water rights hol ders, water users,
water sources, and other relevant water resource paraneters,
transaction costs nust be generally simlar anong simlar classes.

NEW SECTI ON. Sec. 14. MONI TORI NG- - | NVESTI GATI ON. (1) The
departnent shall nonitor the operation of a water resource managenent
district to determne if the district is fulfilling its obligations
under this chapter. The manager and board of each district shall
cooperate fully wth the departnment while it conducts any
i nvestigation. The departnment may visit the offices and other
facilities of adistrict tofulfill its obligations under this section,
and nmay do so without warning to the manager or board.

(2) After any investigation, if the departnent concludes that the
district is failing to neet its obligations under this chapter, or
failing to meet the terns and conditions of the nmenorandum of agreenent
as provided in this chapter, and if the departnent deens the situation
correctable by the district, the departnent shall i ssue an
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adm ni strative order under chapter 34.05 RCW detailing the corrective
action to be undertaken by the district.

(3) If the corrective action is not undertaken according to the
terms and conditions of the adm nistrative order, or if the departnent
deens infraction uncorrectable by the district, the departnent may, at
its discretion, order the dissolution of the district.

NEW SECTI ON.  Sec. 15. EXEMPTI ON FROM APPEAL. Water transactions
by a water resource managenent district nay not be appeal ed under RCW
90. 03. 200, however any person may file an appeal with the departnent on
grounds that any consummated or contenpl ated water transaction under
this chapter has had, is having, or could have the effect of inpairing
established mnimum instream flows wthin, or downstream of, the
district area. A true copy of the appeal nust be served upon the
manager when it is filed with the departnent. Upon filing of the
appeal , the departnent shall conduct an investigation of the nerit of
the appeal and shall take such action as it deens appropriate as
provided in this chapter. Nothing inthis sectionlimts the rights of
water rights holders, the state, or other affected parties to file
suits in equity in state court against the board.

NEW SECTI ON.  Sec. 16. RIVER | MPROVEMENT FUND TAX. Upon request
by the board, the legislative authority of the county or counties in
which the district is located may dedicate a portion of the river
i nprovenent fund tax under RCW 86.12.010 for the purposes of funding
capture, storage, and distribution facilities as provided in this
chapter.

NEW SECTION. Sec. 17. RIGHTS NOT I MPAIRED. (1) Nothing in this
chapter affects or inpairs any existing water rights.

(2) Nothing in this chapter infringes upon the rate-making
prerogatives of any public water purveyor.

NEW SECTI ON. Sec. 18. GOVERNI NG BQOARD- - TERVB OF OFFI CE- -
ELECTI ON- - APPAO NTIVENT- - VACANCI ES- - QUALI FI CATI ONS. (1) The nunber of
menbers serving on the board shall be as set forth in the nmenorandum of
agreenent establishing the water resource nmanagenent district. The
termof office for each menber of a board is six years and until his or
her successor is elected and qualified. One nenber of the board is
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el ected at the tinme of special district general elections in each even-
nunbered year for a term of six years, beginning as soon as the
el ection returns have been certified for assunption of office by
el ected officials of cities.

(2) The ternms of office of the initial nmenbers of the board are
l[imted to provide staggered six-year terns. One-third of the nenbers-
el ect receiving the highest nunbers of votes shall serve for a ful
Si x-year term one-third receiving the next highest nunbers of votes
shall serve for an initial termof four years; and the renai ning one-
third shall serve an initial termof two years.

(3) After the initial election formng the district, regular
el ections for nenbers of the board shall be special purpose el ections,
regularly held on the first Tuesday after the first Monday in February
i n each even-nunbered year, at which a nenber of the board is regularly
el ect ed.

(4) Any registered voter living in the area of the district, who is
al so an owner of real property or holder of a water right |ocated
within the district, nmay becone a candi date for a position on the board
by filing witten notice of intent wwth the county auditor at |east
sixty days before a special district general election. The county
auditor in consultation with the district shall establish the filing
period. The nanes of all candidates for such positions shall be |listed
al phabetically.

(5) Menbers of the board shall hold office until their successors
are elected and qualified, and shall assune office as soon as the
el ection returns have been certified.

(6) The requirenments for the filing period, the method for filing
decl arations of candidacy for the board of the district, and the
arrangenent of candi date nanmes on the ballot for all district el ections
conducted after the initial election in the district are the sane as
the requirenents for the initial electionin the district. No primry
el ections may be held for the board.

(7) When a vacancy occurs in the board, the legislative authority
of the county within which the district, or the |largest portion of the
district, is |ocated, shal | appoi nt soneone who neets the
qualifications in subsection (4) of this section to serve until a
person is elected, at the next special district general election
occurring sixty or nore days after the vacancy has occurred, to serve
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t he remai nder of the unexpired term The person so el ected shall take
of fice imedi ately when qualified as defined in RCW29.01. 135.

(8 If an election for the position which becanme vacant would
ot herwi se have been held at this special district election, only one
el ection shall be held, and the person elected to fill the succeedi ng
term for that position takes office imediately when qualified as
defined in RCW29. 01. 135 and serves both the renai nder of the unexpired
term and the succeeding term A vacancy occurs upon the death,
resignation, or incapacity of a board nenber, or whenever the board
menber ceases being a qualified voter of the district.

(9) An elected or appointed nenber of a board, or a candidate for
a board, nust be a qualified voter of the district as provided in
subsection (4) of this section; however, the state, its agencies and
political subdivisions, or their designees under RCW 85.38.010(3) are
not eligible for election or appointnent.

NEW SECTI ON. Sec. 109. BOARD- - COMPENSATI ON AND EXPENSES. Boar d
menbers may receive up to seventy dollars for attendance at officia
nmeeti ngs of the board and for each day or major part thereof served and
for all necessary services actually perfornmed in connection with duties
as a nenber. The board shall fix the conpensation to be paid to the
menbers, secretary, and all other agents and enpl oyees of the district.
Conmpensation for the nenbers shall not exceed six thousand seven
hundred twenty dollars in one cal endar year. A nenber is entitled to
rei nbursenent for reasonabl e expenses actually incurred in connection
with service on the board, including subsistence and | odging, while
away from the nenber’s place of residence and m|eage for use of a
privately owned vehicle in accordance with chapter 42.24 RCW

Any nmenber may wai ve all or any portion of the conpensati on payabl e
under this section for any period during his or her termof office by
filing awitten waiver with the secretary as provided in this section.
The wai ver, to be effective, nust be filed any tine after the nenber’s
el ection and before the date on which the conpensati on woul d ot herw se
be paid. The waiver shall specify the nonth or period of nonths for
which it is made.

NEW SECTI ON. Sec. 20. BOARD- - BOND. Each board nenber, whet her
el ected or appointed, shall enter into a bond, payable to the district.
The bond shall be in the sumof not |ess than one thousand dollars nor
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nore than five thousand dollars, as set forth in the nmenorandum of
agreenent provided in this chapter. The bond shall be conditioned on
the faithful performance of the nenber’s duties on the board and shal
be filed with the county clerk of the county within which the district,
or the largest portion of the district, is |ocated.

NEWSECTI ON.  Sec. 21. GENERAL ELECTI ONS. Ceneral el ections shall
be held in each district on the first Tuesday after the first Monday in
February i n each even-nunbered year. The auditor of the county within
which a district, or the largest portion of a district, is |ocated may
provi de for special elections whenever necessary.

NEW SECTI ON..  Sec. 22. VOTING RIGHTS. (1) Eligible voters of the
district, as specified in this chapter shall receive two votes at any
el ecti on.

(2) I'f multiple undivided interests, other than community property
interests, exist in a water right, well, or lot or parcel, and no
person owns a majority undivided interest, the owners of undivided
interests at least equal to a mpjority interest may designate in
writing:

(a) Wiich owner is eligible to vote and may cast two votes; or

(b) Which two owners are eligible to vote and nay cast one vote
each.

(3) If the water right, well, or land is owned as conmmunity
property, each spouse is entitled to one vote if both spouses ot herw se
qualify to vote, unl ess one spouse designates in witing that the other
spouse nmay cast both votes.

(4) A corporation, partnership, or governnental entity shall
desi gnat e:

(a) A natural person to cast its two votes; or

(b) Two natural persons to each cast one of its two votes.

NEW SECTI ON.  Sec. 23. PRESUMED ELI d BLE VOTERS LI ST--NOTI CE OF
REQUI REMENTS OF VOTI NG AUTHORI TY--COPY OF VOTERS LIST TO COUNTY
AUDI TOR. (1) Each district shall prepare and maintain a list of
presunmed eligible voters and shall ensure that the |ist includes:

(a) The assessor’s tax nunber for each lot or parcel in the
district;

(b) Each water right or well nunber in the district;
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(c) The nane or nanmes of the owners of such water rights, well, or
| ots and parcels and their nmailing address;

(d) The extent of the ownership interest of the persons; and

(e) If the persons are natural persons, whether they are known to
be registered voters in the state of Wshi ngton.

(2) Whenever a voters’ list is prepared, the district shall attenpt
to notify each owner of the requirenents necessary to establish voting
authority to vote. Wenever water rights, wells, or lots or parcels in
the district are sold, the district shall attenpt to notify the
purchasers of the requirenents necessary to establish voting authority.

(3) Each district shall provide a copy of the voters’ list, and any
revised list, to the auditor of the county within which all or the
| argest portion of the district is |located. The district nust conpile
the list of eligible voters and provide it to the county auditor by the
first day of Novenber preceding the special district general election.
If the district fails to provide the county auditor with the |ist of
qualified voters by the required date, the county auditor shall conpile
the list and charge the district for the costs required for its
preparation. The county auditor may not be held responsible for any
errors in the |ist.

NEW SECTI ON. Sec. 24. ELECTI ONS- - WHEN NOT REQUI RED. (1) No
el ection shall be held to elect a nenber of a board, or to fill the
remai nder of an unexpired termwhich arose froma vacancy on t he board,
if no one or only one person files for the position.

(2) If only one person files for the position, he or she is
considered to have been elected to the position at the election that
ot herwi se woul d have taken place for the position.

(3) If no one files for the position, and the upcom ng election is
one at which soneone woul d have been elected to fill the expired term
the position is treated as vacant at the expiration of the term

(4) If no one files for the position, and the upcom ng election is
one at whi ch sonmeone woul d have been elected to fill the remaining term
of office, the person appointed to fill the vacancy is considered to
have been elected to the position at the election and serves for the
remai nder of the unexpired term

NEW SECTI ON.  Sec. 25. ELECTI ONS--AUDI TOR S ASSI STANCE- - NOTI CE- -
AUDI TOR S COSTS. (1) The auditor of the county within which a
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district, or the largest portion of a district, is |ocated shall assi st
the district with its elections as provided in this section.

(2) The county auditor shall publish notice of an election to
create a district, and notice of all special district elections not

conducted by mail, in a newspaper of general circulation in the
district at |east once not nore than ten nor less than three days
before the election. The notices shall describe the election and

indicate the election site or sites in the district and the date and
tinmes ballots nay be cast.

(3) Inadistrict with at |east five hundred qualified voters, the
county auditor shall publish in a newspaper of general circulation in
the district a notice of the filing period and place for filing a
decl aration of candi dacy to becone a nenber of the board. The auditor
shal | publish this notice at | east seven days before the cl osing of the
filing period. In a district with less than five hundred qualified
voters, the district shall mail or deliver notice described in this
subsection to each qualified voter of the district at |east seven days
before the closing of the filing period.

(4) Al costs of the county auditor incurred related to el ections
under this chapter shall be reinbursed by the district.

NEW SECTI ON.  Sec. 26. ELECTI ONS-- AUDI TOR TO CONDUCT- - ELECTI ON BY
MAIL. (1) Inadistrict wwth less than five hundred qualified voters,
the district must contract wth the county auditor to conduct the
special district elections. The county auditor may conduct the
el ection by mail.

(2) Inadistrict with at |least five hundred qualified voters, the
district may contract with the county auditor to staff the voting site
during the election or contract with the county auditor to conduct the
el ection by mail. A district with at least five hundred qualified
voters may al so choose to conduct its own elections. A district that
conducts its own el ections nust enter into an agreenent with the county
auditor, specifying the responsibilities of both parties.

(3) If the county auditor conducts a district election by mail, the
provi si ons of chapter 29.36 RCWwhi ch govern el ections by nail, except
for the requirenents of RCW 29. 36. 120, shall apply.

NEW SECTI ON.  Sec. 27. ELECTI ON OFFI Cl ALS- - DUTI ES- - VOTI NG HOURS- -
CHALLENGED BALLOTS- - ABSENTEE BALLOTS. For special district elections
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that are not conducted by mail, the board shall appoint three voters of
the district, who may be nenbers of the board, to act as election
officials, unless the district contracts with the county auditor to
staff the election site. The election officials shall distribute a
ballot or ballots to each voter of the district who arrives at the
voting place, during the hours for the election on the day of the
el ection, and requests a ballot. The election officials shall also
provide ballots to those persons arriving at the polling place during
the hours for the election on the day of the election who present
docunents or evidence sufficient to establish their eligibility to
vote. A person arriving at the polling place at the proper tine who
demands a ballot, but who fails to present docunents or evidence that,
in the opinion of the election officials, is sufficient to establish
eligibility to vote, nust be given a ballot clearly marked as
"chal | enged” and nmust be allowed to vote. Each challenged ball ot nust
be nunbered consecutively, and a |ist of such persons and their ball ot
nunbers nust be nmade.

The board shall designate those hours from seven o' clock a.m to
eight o' clock p.m during which the election wll be held; however, at
| east six consecutive hours nust be designated. Wen the election is
over, the election officials shall secure the ballots and transport
themto the county auditor’s office by noon of the day follow ng the
election. The auditor may, at his or her discretion, station at the
election site a deputy auditor or deputy auditors, who shall observe
the election and transport the ballots to the auditor’s office. The
audi tor shall count the ballots and certify the count of votes for and
agai nst each neasure and for each candi date appearing on the ballot.
The audi tor shall make a separate count of any chall enged ballots. The
auditor shall count a challenged ballot as a nornmal ballot if
docunentation or evidence is supplied to the auditor before four
o'clock p.m on the day after the election that, in the opinion of the
auditor, is sufficient to establish the person’'s eligibility to vote.

Additionally, voting by absentee ballot is allowed in every
district. A request for an absentee ball ot may be nmade by an eligible
voter by mail or in person to the county auditor who supervises the
special district elections. An absentee ballot shall be provided to
each voter of a district requesting such a ballot under this section.
A person requesting such a ballot may present information establishing
his or her eligibility to vote in the district. The auditor shal
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provi de an absentee ball ot to each person requesting an absent ee bal | ot
who is either included on the |ist of presuned eligible voters or who
submts information which, in the auditor’s opinion, establishes his or
her eligibility to vote. The nanes of persons thus determ ned to be
eligible to vote shall be added to the list of presuned eligible voters
for the appropriate special district. The request for an absentee
bal | ot nust be made no nore than forty-five days before the el ection.
To be valid, absentee ballots nmust be postmarked on or before the day
of the election and mailed to the county auditor.

NEW SECTI ON. Sec. 28. REFUNDI NG GENERAL OBLI GATI ON BONDS. (D)
The board may, by resolution, w thout submtting the natter to the
voters of the district, provide for the issuance of refundi ng general
obl i gation bonds to refund any out st andi ng general obligation bonds, or
any part thereof, at maturity thereof, or before the maturity thereof,
if they are subject to call for prior redenption, or if all of the
owners thereof consent.

(2) The total cost to the district over the life of the refunding
bonds or refunding portion of an issue of bonds shall not exceed the
total cost to the district which the district would have incurred but
for the refunding over the remainder of the life of the bonds to be
ref unded t her eby.

(3) The refunding bonds may be exchanged for the bonds to be
refunded thereby, or may be sold as the board deens to be in the best
interest of the district. The proceeds of the sale shall be used
exclusively for paying, retiring, and canceling the bonds to be
refunded and the interest thereon. The bonds may be of any form
i ncluding bearer bonds or registered bonds, as provided in RCW
39. 46. 030.

NEW SECTI ON. Sec. 29. MAINTENANCE OR GENERAL FUND AND SPECI AL
FUNDS- - USE OF SURPLUS | N MAI NTENANCE OR GENERAL FUND. If a district
has accumul ated noney in the maintenance fund or general fund of the
district in excess of the requirenents of that fund, the board may, at
its discretion, use any of that surplus noney for any of the follow ng
pur poses:

(1) Redenption or servicing of outstanding obligations of the
district;

(2) Maintenance expenses of the district;
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(3) Construction or acquisition of any facilities necessary to
carry out the purposes of the district; or
(4) Any other proper district purpose.

NEW SECTI ON.  Sec. 30. MAI NTENANCE OR GENERAL FUND AND SPECI AL
FUNDS- - DEPCSI TS AND | NVESTMENTS. Whenever there i s accunul ated, in any
general or special fund of a district, noney the di sbursenent of which
is not yet due, the board may, by resolution, authorize the treasurer
to deposit or invest the noney in qualified public depositaries, or to
invest the noney in any investnent permtted at any tinme by RCW
36. 29. 020. However, the county treasurer may refuse to invest any
district noney the disbursenent of which will be required during the
period of investnent to nmeet outstanding obligations of the district.

NEWSECTI ON. Sec. 31. DEPGCSI T ACCOUNT REQUI REMENTS. The district
shal | deposit district noney in any account, which may be interest-
beari ng, subject to requirenents and conditions prescribed by the state
auditor. The account nust be in the nane of the district.

NEW SECTI ON.  Sec. 32. LOANS FROM MAI NTENANCE OR GENERAL FUNDS TO
CONSTRUCTI ON  FUNDS OR OTHER FUNDS. The board may, by resolution,
aut hori ze and direct a | oan or | oans from mai nt enance funds or general
funds of the district to construction funds or other funds of the
district, if the |l oan does not, in the opinion of the board, inpair the
ability of the district to operate and maintain its water banking
facilities.

NEWSECTION. Sec. 33. A newsection is added to chapter 90.03 RCW
to read as foll ows:

The water resource managenent districts provided for in chapter
90.-- RCW(sections 1 through 32 and 37 through 39 of this act) are not
subject to the requirenents of this chapter if those requirenments
conflict wwth the provisions of chapter 90.-- RCW (sections 1 through
32 and 37 through 39 of this act).

NEWSECTION. Sec. 34. A newsection is added to chapter 90.42 RCW
to read as foll ows:

The water resource managenent districts provided for in chapter
90.-- RCW(sections 1 through 32 and 37 through 39 of this act) are not
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subject to the requirenments of this chapter if those requirenments
conflict wwth the provisions of chapter 90.-- RCW(sections 1 through
32 and 37 through 39 of this act).

NEWSECTION. Sec. 35. A newsection is added to chapter 90. 44 RCW
to read as foll ows:

The water resource managenent districts provided for in chapter
90.-- RCW(sections 1 through 32 and 37 through 39 of this act) are not
subject to the requirenents of this chapter if those requirenments
conflict wwth the provisions of chapter 90.-- RCW(sections 1 through
32 and 37 through 39 of this act).

NEWSECTION. Sec. 36. A new section is added to chapter 90.54 RCW
to read as foll ows:

The water resource managenent districts provided for in chapter
90.-- RCW(sections 1 through 32 and 37 through 39 of this act) are not
subject to the requirenents of this chapter if those requirenments
conflict wwth the provisions of chapter 90.-- RCW(sections 1 through
32 and 37 through 39 of this act).

NEW SECTI ON. Sec. 37. REPORT TO LEGQ SLATURE. The depart nent
shall report biennially, by Decenber 31st of each even-nunbered year,
to the appropriate commttees of the legislature on the districts
formed or sought to be forned under the authority of this chapter, the
volumes and length of ternms of water accepted for deposit to and
permtted for withdrawal fromdistricts forned, and a general sunmary
of their funding sources and disposition of revenues and expenses.

NEW SECTI ON. Sec. 38. SEVERABILITY. [If any provision of this act
or its application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 39. CAPTIONS NOT LAW Captions used in this
chapter are not any part of the | aw
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1 NEW SECTI ON. Sec. 40. Sections 1 through 32 and 37 through 39 of
2 this act constitute a new chapter in Title 90 RCW

~-- END ---
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