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H 2124. 3

SUBSTI TUTE HOUSE BI LL 2185

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By House Conmmittee on Agriculture & Ecology (originally sponsored by
Representatives Linville, G Chandler and G ant)

Read first tinme 03/02/1999.

AN ACT Relating to water rights; amendi ng RCW 90. 03. 383; adding a
new section to chapter 43.20 RCW addi ng new sections to chapter 90.03
RCW and addi ng new sections to chapter 90.44 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 43.20 RCW
to read as foll ows:

The departnent of health shall adopt as rules conservation and
efficiency standards and safeguards that shall apply to the
transm ssion of water to and the distribution of water by a public
wat er system receiving water through an intertie approved after the
effective date of this section. The standards shall apply to a public
wat er system receiving such water if the public water system has at
| east one thousand service connections.

NEW SECTION. Sec. 2. A new section is added to chapter 90. 03 RCW
to read as foll ows:

If a water right certificate was issued by the departnent of
ecol ogy before the effective date of this section to a public water
systemand, at the tine the certificate was i ssued, the anount of water
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listed on the certificate as being subject to diversion for use under
the certificate included both amunts beneficially used by the date of
t he i ssuance and anounts not yet beneficially used by that date, the
water right represented by the certificate is for the total of both
such anounts. Any amounts not yet beneficially used under such a
certificate by the effective date of this section are governed by the
i nchoate portion of the water right and remain available to a public
wat er systemhol ding the certificated right for further devel opnent and
for transfer or change for further developnment. The place of use for
the water right represented by such a certificate is the place of use
listed on the certificate or the place of use identified in the water
system pl an approved by the departnent of health on the effective date
of this section for the public water system whichever docunent
identifies a larger service area for the public water system

NEW SECTION. Sec. 3. A new section is added to chapter 90. 03 RCW
to read as foll ows:

The beneficial use of water governed by an inchoate portion of a
water right described in section 2 or 5 of this act that begins on or
after the effective date of this section is subject to the follow ng
condi tions:

(1) The beneficial use shall be consistent with any conprehensive
| and use plan adopted under chapter 36.70A RCWfor the area in which
t he beneficial use takes place or, if conprehensive | and use pl anning
has not been conducted for that area under chapter 36.70A RCW the
beneficial use shall be consistent with any conprehensi ve pl an adopt ed
under chapter 36.70 RCWfor the area; and

(2) If a public water system applies for a transfer, change, or
amendnent to an inchoate portion of its water right to provide for the
initial beneficial use of water governed by the inchoate portion of the
right, the public water system and the departnment shall study the
effects of the transfer, change, or anendnent on habitat for fish
stocks |listed or proposed for listing as threatened or endangered under
the federal endangered species act or as critical or depressed in the
state’s salnon and steel head stock inventory. | f the proposed use
woul d adversely inpact such habitat and the public water system does
not withdraw the application, the system shall develop a plan for
mtigating the adverse inpacts and for nonitoring the effectiveness of
the mtigation effort. Any such mtigation shall be conducted
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concurrently with the transfer, change, or anmendnent of the right.
This subsection includes, but is not Iimted to, any change of the
pl ace of use for such an inchoate portion of a water right nmade through
an intertie.

NEW SECTION. Sec. 4. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) The departnent may not approve any transfer or change of a
water right held by a public water systemthat changes the place of use
for the right for beneficial use by a public water system unless the
conservation and efficiency neasures and safeguards for the
di stribution of water in the new place of use are at | east as stringent
as the conservation and effici ency neasures and saf eguards exi sting for
the distribution of water by the systemin the place of use for the
original water right before the transfer or change.

(2) This subsection applies to any transfer or change of a water
right that changes the place of use of water so that it may be
beneficially used by a public water system wi th one thousand or nore
servi ce connections. The departnent of ecol ogy nay not approve such a
transfer or change for a water right unless the systemfor distributing
water in the new place of use satisfies the standards and saf eguards
adopt ed by the departnent of health under section 1 of this act.

NEW SECTION. Sec. 5. A new section is added to chapter 90.44 RCW
to read as foll ows:

If a water right certificate was issued by the departnent of
ecol ogy before the effective date of this section to a public water
systemand, at the tine the certificate was i ssued, the anount of water
listed on the certificate as being subject to withdrawal for use under
the certificate included both amunts beneficially used by the date of
t he i ssuance and anmobunts not yet beneficially used by that date, the
water right represented by the certificate is for the total of both
such anounts. Any amounts not yet beneficially used under such a
certificate by the effective date of this section are governed by the
inchoate portion of the water right and remain available to a public
wat er systemhol ding the certificated right for further devel opnent and
for further devel opnent through the anendnent of the right. The place
of use for the water right represented by such a certificate is the
pl ace of use listed on the certificate or the place of use identified
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in the water system plan approved by the departnent of health on the
effective date of this section for the public water system whichever
docunent identifies a larger service area for the public water system

NEW SECTION. Sec. 6. A new section is added to chapter 90.44 RCW
to read as foll ows:

(1) The departnment nmay not approve any anendnment of a water right
held by a public water system that changes the place of use for the
right for beneficial use by a public water system unless the
conservation and efficiency neasures and safeguards for the
di stribution of water in the new place of use are at | east as stringent
as the conservation and effici ency neasures and saf eguards exi sting for
the distribution of water by the systemin the place of use for the
original water right before the amendnent.

(2) This subsection applies to any anendnent of a water right that
changes the place of use of water so that it may be beneficially used
by a public water systemw th one thousand or nore service connections.
The departnment of ecol ogy may not approve such an amendnent for a water
right unless the systemfor distributing water in the new place of use
satisfies the standards and safeguards adopted by the departnent of
heal th under section 1 of this act.

Sec. 7. RCW90.03.383 and 1991 ¢ 350 s 1 are each anended to read
as follows:

(1) The l egislature recogni zes the value of interties for inproving
the reliability of public water systens, enhancing their managenent,
and nore efficiently utilizing the increasingly limted resource.
G ven the continued gromh in the nost popul ous areas of the state, the
i ncreased conplexity of public water supply managenent, and the trend
toward regional planning and regional solutions to resource issues,
i nterconnections of public water systens through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in the past to
utilize interties to achieve public health and resource managenent
objectives. The legislature finds that it is inthe public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
subsection (3) of this section. The legislature further finds it in
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the public interest to develop a coordinated process to review
proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the following definitions
shal | apply:

(a) "Interties" are interconnections between public water systens
permtting exchange, acquisition, or delivery of water between those
systens for other than energency supply purposes, where such exchange
or delivery is wthin established instantaneous and annual w t hdrawal
rates specified in the systens’ existing water right permts or
certificates, or contained in clains filed pursuant to chapter 90.14
RCW and which results in better managenent of public water supply
consistent with existing rights and obligations. Interties include
i nterconnections between public water systens permtting exchange,
acquisition, or delivery of water to serve as primary or secondary

sources of suppl y((+—but—do—net—inelude—developrent—of new sources—of
supply—teo—+reet—ftuture—derand) ).

(b) "Service area" is the area designated in a water systempl an or
a coordi nated water systempl an pursuant to chapter 43.20 or 70.116 RCW
respectively. \When a public water system does not have a designated
service area subject to the approval process of those chapters, the
service area shall be the designated place of use contained in the
water right permt or certificate, or contained in the claimfiled
pursuant to chapter 90.14 RCW

(3) Public water systens with interties existing and in use as of
January 1, 1991, or that have received witten approval from the
departnent of health prior to that date, shall file witten notice of
those interties with the departnent of health and the departnent of
ecol ogy. The notice may be i ncorporated into the public water systenis
five-year update of its water systemplan, but shall be filed no | ater
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
the water right permt. Notw t hstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systems with interties
existing and in use as of January 1, 1991, the departnment of ecol ogy,
upon receipt of notice neeting the requirenents of this subsection
shal |, as soon as practicable, nodify the place of use descriptions in
the water right permts, certificates, or clains to reflect the actual
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use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW or a coordinated water system plan
approved pursuant to chapter 70.116 RCW and further provided that the
water used is within the instantaneous and annual wthdrawal rates
specified in the water right permt and that no outstandi ng conplaints
of inpairment to existing water rights have been filed with the
departnent of ecology prior to Septenber 1, 1991. Where such
conpl aints of inpairnment have been received, the departnent of ecol ogy
shall make all reasonable efforts to resolve themin a tinely manner
t hrough agreenent of the parties or through available admnistrative
remedi es.

(4) Notwi t hstandi ng the provisions of RCW90. 03. 380 and 90. 44. 100,
exchange or delivery of water through interties comrencing use after
January 1, 1991, shall be permtted when the intertie i nproves overal
systemreliability, enhances t he manageability of the systens, provides
opportunities for conjunctive use, or delays or avoids the need to
devel op new wat er sources, and otherw se neets the requirenents of this
section, provided that each public water systenis water use shall not
exceed the instantaneous or annual w thdrawal rate specified in its
water right authorization, shall not adversely affect existing water
rights, and shall not be i nconsistent with state-approved pl ans such as
wat er system pl ans or other plans which include specific proposals for
construction of interties. Interties commencing use after January 1,
1991, shall not be inconsistent with regional water resource plans
devel oped pursuant to chapter 90.54 RCW

(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
comenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43.20 RCWor coordi nated water system
pl ans pursuant to chapter 70.116 RCWand submtted to t he departnent of
health and the departnent of ecology for review and approval as
provided for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the nanageability of the systens, provide
opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnent of health shall be responsible for review and
approval of proposals for newinterties. Inits reviewthe departnent
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of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, wth the exception of water rights
considerations, which are the responsibility of the departnent of
ecol ogy, and shall determ ne whether the intertie is necessary to
address energent public health or safety concerns associated wth
public water supply.

(7) If theintertieis determ ned by the departnent of health to be
necessary to address energent public health or safety concerns
associated with public water supply, the public water system shall
anend its water system plan as required and shall file an application
with the departnent of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system plan. The departnent of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropriate, except that, notwithstanding the requirenents of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one tine, and the comrent period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the departnent of ecology shall
i ssue findings and advise the departnent of health if existing water
rights are determned to be adversely affected. |If no determnationis
provi ded by the departnment of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The departnent of ecol ogy
may obtain an extension of the sixty-day period by submtting witten
notice to the departnent of health and to the applicant indicating a
definite date by which its determnation will be nade. No additiona
extensions shall be granted, and in no event shall the total review
period for the departnent of ecol ogy exceed one hundred ei ghty days.

(8) If the departnent of health determ nes the proposed intertie
appears to neet the requirenents of subsection (4) of this section but
i's not necessary to address energent public health or safety concerns
associated with public water supply, the departnment of health shal
instruct the applicant to submt to the departnment of ecology an
application for change to the underlying water right or claim as
necessary to reflect the new place of use. The departnment of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03. 380 and 90.44.100 as appropriate. |If inits review of proposed
interties and associated water rights the departnment of ecology
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determnes that additional information is required to act on the
application, the departnent nmay request applicants to provide
i nformati on necessary for its decision, consistent wth agency rules
and witten guidelines. Parties disagreeing with the decision of the
departnent of ecol ogy on the application for change in place of use may
appeal the decision to the pollution control hearings board.

(9) The departnent of health may approve plans containing intertie
proposals prior to the departnment of ecology’ s decision on the water
right application for change in place of use. However, notw t hstandi ng
such approval, construction work on the intertie shall not begin until
the departnent of ecology issues the appropriate water right docunent
to the applicant consistent with the approved pl an.

(10) An intertie may not be used to deliver a prinmary or secondary
supply of water to a receiving systemon a tenporary basis unless the
ternms of the intertie agreenent specify the source of the water that
wll be used by the receiving systemto replace the water delivered on
the tenporary basis, and provide that replacenent water wll be
available for delivery to, or use by, the receiving system before
delivery by the supplying system under the agreenent is term nated.
However, if a primary or secondary supply of water is delivered to a
receiving systemon a tenporary basis by neans of an intertie on the
effective date of this section and the agreenent between the supplying
system and receiving systemdoes not contain such provision for such a
replacenent supply of water for the receiving system the delivery of
the water by the supplying systemto the receiving system may not be
termnated until the agreenment is nodified to establish such
provi sions, and such replacenent water is available for delivery to or
use by the receiving system

~-- END ---
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