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HOUSE BI LL 2134

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Representatives Linville, Kessler, Wod and Santos

Read first time 02/16/1999. Referred to Commttee on Agriculture &
Ecol ogy.

AN ACT Relating to water resources; anending RCW 90.03. 330,
90. 03. 380, 90.44.100, 43.62.035, 90.03.383, 90.03.345, 90.14. 140,
90. 38. 020, 90.42.080, 90.46.010, 90.46.080, 90.46.090, and 90. 03. 060;
addi ng new sections to chapter 90.03 RCW adding a new section to
chapter 82.16 RCW adding a new section to chapter 82.08 RCW and
addi ng a new section to chapter 39.34 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.330 and 1987 ¢ 109 s 89 are each anended to read
as follows:

(1) Upon a showing satisfactory to the departnent that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnent to issue to the
applicant a certificate stating such facts in a formto be prescribed
by ((h+)) the departnent, and such certificate shall thereupon be
recorded with the departnent. Any original water right certificate
i ssued, as provided by this chapter, shall be recorded with the
departnent and thereafter, at the expense of the party receiving the
sane, be by the departnent transmtted to the county auditor of the
county or counties where the distributing systemor any part thereof is
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| ocated, and be recorded in the office of such county auditor, and
thereafter be transmtted to the owner thereof.

(2) Each water right docunented by a certificate i ssued under this
chapter or chapter 90.44 RCWor by a claimfiled in the state’s water

rights clains reqgistry under chapter 90.14 RCW is conposed of two

fundanental parts. One part is the portion of the right that has been

beneficially used. The second is the inchoate portion of the right.

The i nchoate portion of the right may be exercised only as provided in

section 2 of this act for water rights held by public water systens for

the purposes of public water systens or as provided in section 3 of

this act for water rights held by any other person or entity or for any

ot her purpose or use. The sumof these parts for any water ri ght shal

not exceed instantaneously or annually the extent of the right stated

on the certificate or the extent of the right stated on the statenent

of claimfiled for the right under chapter 90.14 RCW The priority

date for the beneficially used portion of a water right devel oped by

exerci sing an inchoate portion of the water right under section 2 or 3

of this act is the priority date of the original water right.

NEW SECTION. Sec. 2. A new section is added to chapter 90.03 RCW
to read as foll ows:

The inchoate portion of a water right held by a public water system
for public water system purposes as described in RCW90. 03. 330(2) may
be exercised only as provided in this section.

(1) The amount of water diverted or withdrawn for beneficial use
under the water right shall not exceed the anount represented by the
capacity of the water diversion, withdrawal, or distribution facilities
constructed for using the right on the effective date of this section
or on the date a certificate is issued for a new right under this
chapter or chapter 90.44 RCW whichever date is |later.

(2) The population served by the right, the nunmber of service
connections, and the anmount of water beneficially used under the right
may be expanded through the conversion of an inchoate portion of the
right to a beneficially used portion of the right wthin the place of
use listed on the certificate or in the statement of claimif the
conditions listed in subsection (3) of this section are satisfied.

(3) If the place of use of the public water system s water right
i ncludes an area that is:
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(a) Wthin the boundaries of a critical water supply service area
desi gnated under chapter 70.116 RCW for which a coordinated water
system plan has been adopted, the public water system shall satisfy
requests for service within the area dedicated to service by the system
under the plan before use of water under the inchoate portion of the
systemis water right may be expanded for use el sewhere; or

(b) Wthin the corporate limts of a city or town or within the
boundari es of an urban growh area as designated under chapter 36.70A
RCW the first priority for expandi ng use of water under the inchoate
portion of the systenmis water right shall be, except as provided in (a)
of this subsection, use within those Iimts or boundaries and this
priority shall be clearly docunented in any water systemplan submtted
by the public water system for review by the departnent of health or
the plan shall not be approved by the departnent of health.

(4) If a portion of the area governed by a coordi nated wat er system
plan or area within a city or town or urban growh area is within the
place of use for a public systems water right as described in
subsection (3) of this section, any part of the inchoate portion of the
systemis right may be transferred or changed to use for public water
system purposes within any other part of the critical water supply
service area or any other area within the corporate boundaries of the
city or town or within the urban growh area if all conservation
measures in guidelines of the departnent of health that apply to the
di stribution systens of public water systens are incorporated into the
distribution of the water within such an expanded pl ace of use.

Al t hough the transfer or change shall be approved by t he depart nment
of ecol ogy, the conditions provided by this subsection authorizing the
transfer or change are the exclusive tests to be used by the departnent
in approving the transfer or change.

(5 Any part of an inchoate portion of a public water systems
water right may be converted to a beneficially used portion of the
right through the transfer or change of the right to another public
wat er system through the use of an intertie or otherw se and for use
for public water system purposes if all conservation neasures in
gui delines of the departnment of health that apply to the distribution
systens of public water systens are incorporated into the distribution
of the water within such an expanded pl ace of use. Such a transfer or
change shall be nmade as provided in RCW 90.03.380, 90.03. 383,
90. 03. 390, or 90.44.100.
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(6) This section shall not be construed as permtting any use of
the right in a manner otherw se expressly restricted or prohibited by
the provisions or conditions listed on the certificate or in the
statenent of claim

(7) If the only place of use specified in a water right certificate
held by a public water systemis the systenm s service area, the place
of use for the certificate for the purposes of this section is the
service area identified in the | atest water systempl an approved before
the effective date of this section by the departnent of health for the
public water system

(8) If an inchoate portion of a water right is converted to a
beneficially used portion of the water right after the effective date
of this section and the holder of the water right is a public water
system with one thousand or nore service connections, the system and
t he departnment shall study the effects of such an action on habitat for
fish stocks listed or proposed for listing as threatened or endangered
under the federal endangered species act or as critical or depressed in
the state’s sal non and steel head stock inventory. The study shall be
conpleted wthin tw years of the action. If the action would
adversely inpact such habitat, the system shall, within one year of
conpl eting the study, develop a plan for mtigating the adverse i npacts
and for nonitoring the effectiveness of the mtigation effort. This
subsection does not apply if use of the water right is regul ated under
a license issued by the federal energy regulatory conm ssion.

NEW SECTION. Sec. 3. A new section is added to chapter 90. 03 RCW
to read as foll ows:

The inchoate portion of a water right other than a right to use
wat er for public water systempurposes is the portion of the right that
becones avail able for use by the holder of the water right through the
i npl enent ati on of water distribution and use efficiency nmeasures. Such
an i nchoate portion of the water right may be transferred or changed to
use on other | ands owned by the holder of the water right if:

(1) The amount of water diverted or withdrawn by the water right
hol der for beneficial use under the original certificate or statenent
of claimis not expanded;

(2) The water distribution and use efficiency neasures enpl oyed by
the water right holder at such a new place of use are at |east as
efficient as those enployed at the original place of use;
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(3) The place of use to which the water would be transferred is
within one mle of any part of the perineter of the place of use under
the original right.

A transfer or change that satisfies the conditions of subsections
(1) through (3) of this section is presuned to be in the public
interest and is presuned to be neither detrinmental nor injurious to
existing rights. The burden is on a challenging party or the
departnent to provide evidence that overconmes this presunption

NEW SECTION. Sec. 4. A new section is added to chapter 90. 03 RCW
to read as foll ows:

If funding for financing water efficiency neasures is provided by
the state and the neasures result in the ability of a water right
hol der to use the inchoate portion of the holder’s water right under
section 3 of this act, a portion of the inchoate right nade usable
shall be transferred to the state trust water right system under
chapter 90.38 or 90.42 RCWthat is equal to the proportion of the total
cost of the neasures that is financed with state funding. Any water
rights received by the state shall be transferred to the state trust
wat er right system under chapter 90.38 or 90.42 RCW

Sec. 5. RCW 90. 03. 380 and 1997 c 442 s 801 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sanme is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without loss of priority of right
t heretof ore established i f such change can be nade wi t hout detrinent or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detrinment or injury to existing rights. Except as
provided in section 3 of this act, a change in the place of use, point

of diversion, and/or purpose of use of a water right to enable
irrigation of additional acreage or the addition of new uses may be
permtted if such change results in no increase in the annual
consunptive quantity of water used under the water right. For purposes
of this section, "annual consunptive quantity” neans the estimated or
actual annual anmount of water diverted pursuant to the water right,
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reduced by the estimted annual anmount of return flows, averaged over
the nost recent five-year period of continuous beneficial use of the
water right. Before any transfer of such right to use water or change
of the point of diversion of water or change of purpose of use can be
made, any person having an interest in the transfer or change, shal
file a witten application therefor with the departnent, and the
application shall not be granted until notice of the application is
publ i shed as provided in RCW90.03.280. If it shall appear that such
transfer or such change may be made without injury or detrinent to
existing rights, the departnent shall issue to the applicant a
certificate in duplicate granting the right for such transfer or for
such change of point of diversion or of use. The certificate so i ssued
shall be filed and be made a record with the departnent and the
duplicate certificate issued to the applicant may be filed with the
county auditor in Iike manner and with the sane effect as provided in
the original certificate or permt to divert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues within
the area of jurisdiction of the joint board and the change can be nade
w thout detrinment or injury to existing rights.

(4) The tests provided by this section for determ ning whether a
transfer or change may be approved by the departnent are nodified as
provided in sections 2(4) and 3 of this act for the circunstances
governed by sections 2(4) and 3 of this act.

(5) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW 90.42.010 through 90. 42. 070.
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Sec. 6. RCW90.44.100 and 1997 ¢ 316 s 2 are each anended to read
as follows:

(1) After an application to, and upon the issuance by the
departnment of an amendnent to the appropriate permt or certificate of
ground water right, the holder of a valid right to wthdraw public
ground waters may, wthout losing the holder’s priority of right,
construct wells or other neans of withdrawal at a new location in
substitution for or in addition to those at the original |ocation, or
t he hol der may change the manner or the place of use of the water.

(2) An anmendnent to construct replacenent or a new additional well
or wells at a location outside of the |ocation of the original well or
wells or to change the manner or place of use of the water shall be
i ssued only after publication of notice of the application and findi ngs
as prescribed in the case of an original application. Such anmendnent
shal | be issued by the departnent only on the conditions that: (a) The
additional or replacement well or wells shall tap the sane body of
public ground water as the original well or wells; (b)) where a
replacenent well or wells is approved, the use of the original well or
wel l's shall be discontinued and the original well or wells shall be
properly decomm ssioned as required under chapter 18.104 RCW (c) where
an additional well or wells is constructed, the original well or wells
may continue to be used, but the conbined total w thdrawal from the
original and additional well or wells shall not enlarge the right
conveyed by the original permt or certificate; and (d) other existing
rights shall not be inpaired. The departnment may specify an approved
manner of construction and shall require a showi ng of conpliance with
the ternms of the amendnent, as provided in RCW90.44.080 in the case of
an original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
wi thout application to the departnent for an anendnent. However, the

follow ng apply to such a replacenent or new additional well: (a) The
well shall tap the same body of public ground water as the origina
well or wells; (b) if areplacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel | s shall be properly decomm ssi oned as required under chapter 18.104
RCW (c) if a new additional well is constructed, the original well or
wells may continue to be used, but the conmbined total wthdrawal from
the original and additional well or wells shall not enlarge the right
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conveyed by the original water use permt or certificate; (d) the
construction and use of the well shall not interfere with or inpair
water rights with an earlier date of priority than the water right or
rights for the original well or wells; (e) the replacenent or
additional well shall be |ocated no closer than the original well to a
well it mght interfere with; (f) the departnment may specify an
approved manner of construction of the well; and (g) the departnent
shall require a showing of conpliance with the conditions of this
subsection (3).

(4) As used in this section, the "location of the original well or
wel I s" is the area described as the point of withdrawal in the original
public notice published for the application for the water right for the
wel | .

(5) The tests provided by this section for determ ning whether a
change or anendnent may be approved by the departnent are nodified as
provided in sections 2(4) and 3 of this act for the circunstances
governed by sections 2(4) and 3 of this act.

NEWSECTION. Sec. 7. A new section is added to chapter 90. 03 RCW
to read as foll ows:

The departnent shall process and render decisions on applications
for changes or transfers under this chapter and anmendnents of ground
water rights under chapter 90.44 RCW as a matter of higher priority
t han processing and rendering deci sions on applications for new water
rights. Any application for a new water right for which a permt
deci sion has not been made by the departnent at the time a transfer,
change, or anendnent is approved shall not be considered an existing
water right subject to analysis as to whether the application may be
injured, inpaired, or detrinentally affected by the transfer or change.

Sec. 8. RCW43.62.035 and 1997 ¢ 429 s 26 are each anended to read
as follows:

(1) The office of financial managenment shall determne the
popul ati on of each county of the state annually as of April 1st of each
year and on or before July 1st of each year shall file a certificate
with the secretary of state showing its determ nation of the popul ation

for each county. The office of financial managenent also shal
determ ne the percentage increase in population for each county over
the preceding ten-year period, as of April 1st, and shall file a

HB 2134 p. 8
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certificate with the secretary of state by July 1st showing its
determ nation. At |east once every five years or upon the availability
of decenni al census data, whichever is later, the office of financial
managenent shall prepare twenty-year growh nmanagenent planning
popul ati on projections required by RCW36. 70A. 110 for each county that
adopt s a conprehensi ve pl an under RCW36. 70A. 040 and shal | revi ewthese
projections with such counties and the cities in those counties before
final adoption. The office shall use the procedures in subsection (2)
of this section in preparing these growh nanagenent planning
popul ati on projections.

The county and its cities may provide to the office such
information as they deemrelevant to the office’ s projection, and the
of fice shall consider and comment on such i nformation before adoption.
Each projection shall be expressed as a reasonable range devel oped
within the standard state high and | ow projection. The m ddl e range
shall represent the office’s estimate of the nost |ikely population

projection for the county. If any city or county believes that a
projection will not accurately reflect actual population growh in a
county, it may petition the office to revise the projection

accordingly. The office shall conplete the first set of ranges for
every county by Decenber 31, 1995.

(2) In preparing growth managenent pl anni ng popul ation projections
under subsection (1) of this section, the office of financial
managenent shall first submt a rough draft of its projections to the
departnents of ecology, health, and comunity, trade, and econom c
devel opnent for their review and comment. The departnment of health
shall reviewthe draft projections and identify the extent to which the
gromh projected can be supported by water delivery service through
wat er _supply plans approved to date by the departnment of health.

The departnent of ecology shall review the draft projections and
the analysis provided by the departnent of health and, in consultation
with the departnent of health and the departnent of comunity, trade,
and econonm c devel opnent, shall provide a general estimate to the
of fice of financial nmanagenent based on the records of the departnent,
including any analyses developed under chapter 90.82 RCW of the
availability of water to support the projections of the office. The
office shall adjust its projections such that they do not project
gromh that clearly cannot be supported by the estimates of available
wat er provided by the departnent of ecology under this subsection.

p. 9 HB 2134
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(3) A conprehensive plan adopted or anended before Decenber 31,
1995, shall not be considered to be in nonconpliance with the twenty-
year grow h managenent pl anni ng popul ati on projection if the projection
used in the conprehensive plan is in conpliance with the range |ater
adopt ed under this section.

Sec. 9. RCW90.03.383 and 1991 ¢ 350 s 1 are each anended to read
as follows:

(1) The | egislature recogni zes the value of interties for inproving
the reliability of public water systens, enhancing their managenent,
and nore efficiently utilizing the increasingly limted resource.
G ven the continued gromh in the nost popul ous areas of the state, the
i ncreased conplexity of public water supply managenent, and the trend
toward regional planning and regional solutions to resource issues,
i nterconnections of public water systens through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in the past to
utilize interties to achieve public health and resource nmanagenent
objectives. The legislature finds that it is inthe public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
subsection (3) of this section. The legislature further finds it in
the public interest to develop a coordinated process to review
proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the follow ng definitions
shal | apply:

(a) "Interties" are interconnections between public water systens
permtting exchange, acquisition, or delivery of water between those
systens for other than energency supply purposes, where such exchange
or delivery is wthin established instantaneous and annual w t hdrawal
rates specified in the systens’ existing water right permts or
certificates, or contained in clains filed pursuant to chapter 90.14
RCW and which results in better nmanagenent of public water supply
consistent with existing rights and obligations. Interties include
i nterconnections between public water systens permtting exchange,
acquisition, or delivery of water to serve as primary or secondary

sources of suppl y((+—but—do—net—inelude—developrent—of new sources—of
supply—to—+reet—ftuturederand) ).
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(b) "Service area" is the area designated in a water systempl an or
a coordi nated water systempl an pursuant to chapter 43.20 or 70.116 RCW
respectively. \When a public water system does not have a designated
service area subject to the approval process of those chapters, the
service area shall be the designated place of use contained in the
water right permt or certificate, or contained in the claimfiled
pursuant to chapter 90.14 RCW

(3) Public water systens with interties existing and in use as of
January 1, 1991, or that have received witten approval from the
departnent of health prior to that date, shall file witten notice of
those interties with the departnent of health and the departnent of
ecol ogy. The notice may be incorporated into the public water systenis
five-year update of its water systemplan, but shall be filed no | ater
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
the water right permt. Notw t hstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systenms with interties
existing and in use as of January 1, 1991, the departnment of ecol ogy,
upon receipt of notice neeting the requirenents of this subsection
shal |, as soon as practicable, nodify the place of use descriptions in
the water right permts, certificates, or clains to reflect the actual
use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW or a coordinated water system plan
approved pursuant to chapter 70.116 RCW and further provided that the
water used is within the instantaneous and annual wthdrawal rates
specified in the water right permt and that no outstandi ng conplaints
of inpairment to existing water rights have been filed with the
departnent of ecology prior to Septenber 1, 1991. Where such
conpl aints of inpairnent have been received, the departnent of ecol ogy
shall make all reasonable efforts to resolve themin a tinmely manner
t hrough agreenent of the parties or through available admnistrative
remedi es.

(4) Notwi t hstandi ng the provisions of RCW90. 03. 380 and 90. 44. 100,
exchange or delivery of water through interties comrencing use after
January 1, 1991, shall be permtted when the intertie i nproves overal
systemreliability, enhances t he manageability of the systens, provides

p. 11 HB 2134
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opportunities for conjunctive use, or delays or avoids the need to
devel op new wat er sources, and otherw se neets the requirenents of this
section, provided that each public water systenis water use shall not
exceed the instantaneous or annual w thdrawal rate specified in its
water right authorization, shall not adversely affect existing water
rights, and shall not be i nconsistent with state-approved pl ans such as
wat er system pl ans or other plans which include specific proposals for
construction of interties. Interties commencing use after January 1,
1991, shall not be inconsistent with regional water resource plans
devel oped pursuant to chapter 90.54 RCW

(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
comenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43.20 RCWor coordi nated water system
pl ans pursuant to chapter 70.116 RCWand submtted to t he departnent of
health and the departnent of ecology for review and approval as
provi ded for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the nanageability of the systens, provide
opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnent of health shall be responsible for review and
approval of proposals for newinterties. Inits reviewthe departnent
of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, wth the exception of water rights
considerations, which are the responsibility of the departnent of
ecol ogy, and shall determ ne whether the intertie is necessary to
address energent public health or safety concerns associated wth
public water supply.

(7) If theintertieis determ ned by the departnent of health to be
necessary to address energent public health or safety concerns
associated with public water supply, the public water system shall
anend its water system plan as required and shall file an application
with the departnent of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system plan. The departnent of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropriate, except that, notwithstanding the requirenents of those
sections regarding notice and protest periods, applicants shall be
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required to publish notice one time, and the comrent period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the departnent of ecology shall
i ssue findings and advise the departnent of health if existing water
rights are determned to be adversely affected. |If no determnationis
provi ded by the departnent of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The departnent of ecol ogy
may obtain an extension of the sixty-day period by submtting witten
notice to the departnent of health and to the applicant indicating a
definite date by which its determnation will be nade. No additiona

extensions shall be granted, and in no event shall the total review
period for the departnent of ecol ogy exceed one hundred ei ghty days.

(8) If the departnent of health determ nes the proposed intertie
appears to neet the requirenents of subsection (4) of this section but
i's not necessary to address energent public health or safety concerns
associated with public water supply, the departnment of health shal
instruct the applicant to submt to the departnment of ecology an
application for change to the underlying water right or claim as
necessary to reflect the new place of use. The departnent of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03.380 and 90.44.100 as appropriate. |If inits review of proposed
interties and associated water rights the departnent of ecology
determnes that additional information is required to act on the
application, the departnent may request applicants to provide
i nformati on necessary for its decision, consistent wth agency rules
and witten guidelines. Parties disagreeing with the decision of the
departnment of ecol ogy on the application for change in place of use may
appeal the decision to the pollution control hearings board.

(9) The departnent of health may approve plans containing intertie
proposals prior to the departnent of ecology’ s decision on the water
right application for change in place of use. However, notw t hstandi ng
such approval, construction work on the intertie shall not begin until
the departnent of ecology issues the appropriate water right docunent
to the applicant consistent with the approved pl an.

(10) An intertie shall not be used to deliver a primary or
secondary supply of water to a receiving systemon a tenporary basis
unless the terns of the intertie agreenent specify the source of the
water that will be used by the receiving systemto replace the water
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delivered on the tenporary basis and provide that replacenent water
will be available for delivery to or use by the receiving systembefore
delivery by the supplying system under the agreenent is term nated.
However, if a primary or secondary supply of water is delivered to a
receiving systemon a tenporary basis by neans of an intertie on the
effective date of this section and the agreenent between the supplying
system and receiving systemdoes not contain such provision for such a
replacenent supply of water for the receiving system the delivery of
the water by the supplying systemto the receiving systemshall not be
termnated until the agreenent is nodified to establish such provisions
and such replacenent water is available for delivery to or use by the
receiving system

Sec. 10. RCWO90.03.345 and 1979 ex.s. ¢ 216 s 7 are each anended
to read as foll ows:

(1) The establishnment of reservations of water for agriculture,
hydroel ectric energy, municipal, industrial, and other beneficial uses
under RCW 90.54.050(1) or mnimumflows or |evels under RCW 90. 22. 010
or 90.54.040 shall constitute appropriations wthin the nmeaning of this
chapter with priority dates as of the effective dates of their
establ i shnment. Whenever an application for a permt to make benefi ci al
use of public waters enbodied in a reservation, established after
Septenber 1, 1979, is filed with the departnent of ecology after the
effective date of such reservation, the priority date for a permt
i ssued pursuant to an approval by the departnent of ecology of the
application shall be the effective date of the reservation.

(2) Awater right for instreamuse may be held by the state through
the establishnent of a reservation or mnimm flow or level as
described in subsection (1) of this section or may be held by the state
as a trust water right under chapter 90.38 or 90.42 RCW A water right
for instream use may also be established through the approval of a
change, transfer, or anmendnent of an existing water right under this
chapter or chapter 90.44 RCWin the manner prescribed for a water right
for any other use. A water right for an instream use established
through such a change, transfer, or anendnent may be held as an
appropriative right by any person or entity.

Sec. 11. RCWH90. 14. 140 and 1998 ¢ 258 s 1 are each anended to read
as foll ows:
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(1) For the purposes of RCW 90.14.130 through 90.14. 180,
"sufficient cause" shall be defined as the nonuse of all or a portion
of the water by the owner of a water right for a period of five or nore
consecutive years where such nonuse occurs as a result of:

(a) Drought, or other unavailability of water;

(b) Active service inthe arned forces of the United States during
mlitary crisis;

(c) Nonvoluntary service in the arnmed forces of the United States;

(d) The operation of |egal proceedings;

(e) Federal or state agency |eases of or options to purchase | ands
or water rights which preclude or reduce the use of the right by the
owner of the water right;

(f) Federal laws inposing land or water use restrictions either
directly or through the voluntary enrollnment of a |andowner in a
federal program inplenenting those |laws, or acreage |imtations, or
producti on quot as.

(2) Notwi t hstandi ng any ot her provisions of RCW90. 14. 130 t hrough
90. 14. 180, there shall be no relinquishnment of any water right:

(a) If such right is clained for power devel opnent purposes under
chapter 90.16 RCWand annual |icense fees are paid in accordance with
chapter 90.16 RCW

(b) I'f such right is used for a standby or reserve water supply to
be used in tinme of drought or other low flow period so long as
wi thdrawal or diversion facilities are nmaintained in good operating
condition for the use of such reserve or standby water supply;

(c) I'f suchright is clained for a determ ned future devel opnent to
take place either within fifteen years of July 1, 1967, or the nost
recent beneficial use of the water right, whichever date is |ater;

(d) If such right is clainmed for nunicipal water supply purposes
under chapter 90.03 RCW

(e) If such waters are not subject to appropriation under the
appl i cabl e provi sions of RCW 90. 40. 030; ((e+))

(f) If such right or portion of the right is |eased to another
person for use on land other than the land to which the right is
appurtenant as long as the | essee nakes beneficial use of the right in
accordance with this chapter and a transfer or change of the right has
been approved by the departnent in accordance with RCW 90.03. 380,
90. 03. 383, 90.03.390, or 90.44.100; or

(g) If such right is held for instream use.
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Sec. 12. RCW90. 38. 020 and 1989 c 429 s 3 are each anended to read
as follows:

(1) The departnment may acquire water rights, including but not
limted to storage rights, by purchase, gift, or other appropriate
means other than by condemmation, from any person or entity or
conbi nation of persons or entities. Once acquired, such rights are
trust water rights. A water right acquired by the state that is
expressly conditioned to limt its use to instream purposes shall be

adnm ni stered as a trust water right in conpliance with that conditi on.

(2) The departnment may make such other arrangenents, including
entry into contracts with other persons or entities as appropriate to
ensure that trust water rights acquired in accordance with this chapter
can be exercised to the fullest possible extent.

(3) The trust water rights may be acquired on a tenporary or
per manent basi s.

(4) Any water right conveyed to the trust water right systemas a
gift shall be managed by the departnent for public purposes to ensure

that the gift qualifies as a deduction fromfederal incone taxation for

t he person or entity conveying the qgift.

Sec. 13. RCW90.42.080 and 1993 c 98 s 4 are each anended to read
as follows:

(1) The state may acquire all or portions of existing water rights,
by purchase, gift, or other appropriate nmeans other than by
condemmation, from any person or entity or conbination of persons or
entities. Once acquired, such rights are trust water rights. A water
right acquired by the state that is expressly conditioned to limt its

use to instream purposes shall be admnistered as a trust water right

in compliance with that condition.

(2) The departnent may enter into | eases, contracts, or such other
arrangenents with other persons or entities as appropriate, to ensure
that trust water rights acquired in accordance with this chapter may be
exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a tenporary
or permanent basis.

(4) The provisions of RCW 90.03.380 and 90.03.390 apply to
transfers of water rights under this section.
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(5 No funds may be expended for the purchase of water rights by
the state pursuant to this section unless specifically appropriated for
this purpose by the |egislature.

(6) Any water right conveyed to the trust water right systemas a
gift shall be managed by the departnent for public purposes to ensure
that the gift qualifies as a deduction fromfederal incone taxation for
the person or entity conveying the gift.

Sec. 14. RCW90. 46. 010 and 1997 c 444 s 5 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Geywater" neans wastewater having the consistency and
strength of residential donestic type wastewater. G eywater includes
wast ewater from sinks, showers, and |aundry fixtures, but does not
include toilet or urinal waters.

(2) "Land application” neans application of treated effluent for
purposes of irrigation or |andscape enhancenent for residential,
busi ness, and governnental purposes.

(3) "Person" neans any state, individual, public or private
cor poration, political subdi vi si on, gover nnent al subdi vi si on,
gover nnment al agency, nunicipality, copartnership, association, firm
trust estate, or any other legal entity whatever.

(4) "Reclained water" neans effluent derived in any part from
sewage froma wastewater treatnment systemthat has been adequately and
reliably treated, so that as a result of that treatment, it is suitable
for a beneficial use or a controlled use that woul d not otherw se occur
and is no | onger considered wastewater.

(5) "Sewage" neans water-carried human wastes from residences
bui |l di ngs, industrial and commercial establishnments, or other places,
together with such ground water infiltration, surface waters, or
i ndustrial wastewater as may be present.

(6) "User" nmeans any person who uses reclained water.

(7) "Wastewater" neans water and wastes discharged from hones,
busi nesses, and industry to the sewer system
(8) "Beneficial ((use)) reuse" neans the use of reclainmed water ((+

usewi-theut—an—i-ntervening-dischargetothe waters—of the state;)) for

a beneficial purpose, including but not limted to |and application,
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repl enishnent of ground water, wetland enhancenent, and streanfl ow
augnent ati on providing increased instreamflows for fish.

(9) "Direct recharge" neans the controlled subsurface addition of
water directly to the ground water basin that results in the
repl eni shment of ground water.

(10) "Gound water recharge criteria®™ neans the contam nant
criteria found in the drinking water quality standards adopted by the
state board of health pursuant to chapter 43.20 RCWand the depart nent
of health pursuant to chapter 70.119A RCW

(11) "Planned ground water recharge project"” nmeans any reclai ned
wat er project designed for the purpose of recharging ground water, via
direct recharge or surface percol ation

(12) "Reclamation criteria" nmeans the criteria set forth in the
wat er recl amation and reuse interi mstandards and subsequent revisions
adopt ed by the departnent of ecology and the departnent of health.

(13) "Streanfl ow augnentation" nmeans the discharge of reclained
water to rivers and streans of the state or other surface water bodies,
but not wetl ands.

(14) "Surface percolation' neans the controlled application of
water to the ground surface for the purpose of replenishing ground
wat er .

(15) "Wetland or wetlands" neans areas that are inundated or
saturated by surface water or ground water at a frequency and duration
sufficient to support, and that under normal circunmstances do support,
a preval ence of vegetation typically adapted to life in saturated soi
condi tions. Wet | ands generally include swanps, marshes, bogs, and
simlar areas. Wetl ands regulated wunder this chapter shall be
delineated in accordance with the manual adopted by the departnent of
ecol ogy pursuant to RCW 90. 58. 380.

(16) "Constructed beneficial use wetlands" neans those wetl ands
intentionally constructed on nonwetland sites to produce or replace
natural wetland functions and val ues. Constructed beneficial use
wet |l ands are considered "waters of the state.”

(17) "Constructed treatnent wetlands" neans those wetlands
intentionally constructed on nonwetland sites and managed for the
primary purpose of wastewater or storm water treatnment. Constructed
treatnent wetl ands are considered part of the collection and treatnent
system and are not considered "waters of the state."”
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Sec. 15. RCW90. 46. 080 and 1997 c 444 s 6 are each anended to read
as follows:

(1) Reclainmed water nmay be beneficially ((used)) reused for surface
percol ation provided the reclained water neets the ground water
recharge criteria as neasured in ground water beneath or down gradi ent
of the recharge project site, and has been incorporated into a sewer or
wat er conprehensive plan, as applicable, adopted by the applicable
| ocal governnent and approved by the departnent of health or depart nment
of ecol ogy as applicable.

(2) If the state ground water recharge criteria as defined by RCW
90. 46. 010 do not contain a standard for a constituent or contam nant,
t he department of ecol ogy shall establish a discharge |imt consistent
with the goals of this chapter.

(3) Reclaimed water that does not neet the ground water recharge
criteria may be beneficially ((used)) reused for surface percolation
wher e t he departnent of ecology, in consultation with the departnment of
heal t h, has specifically authorized such use at such | ower standard.

Sec. 16. RCW90. 46.090 and 1997 c 444 s 7 are each anended to read
as follows:

(1) Reclained water my be beneficially ((used)) reused for
di scharge into constructed beneficial use wetlands and constructed
treatment wetl ands provided the reclained water neets the class Aor B
recl ai med water standards as defined in the reclamation criteria, and
t he discharge is incorporated into a sewer or water conprehensive pl an,
as applicable, adopted by the applicable | ocal governnent and approved
by the departnment of health or departnment of ecol ogy as applicable.

(2) Recl ainmed water that does not neet the class A or B reclai ned
wat er standards may be beneficially ((used)) reused for discharge into
constructed treatnent wetlands where the departnment of ecology, in
consultation wth the departnent of health, has specifically authorized
such use at such | ower standards.

(3) The departnent of ecology and the departnent of health nust
devel op appropriate standards for discharging reclained water into
constructed beneficial use wetl ands and constructed treat ment wetl ands.
These standards nust be considered as part of the approval process
under subsections (1) and (2) of this section.
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NEWSECTION. Sec. 17. A newsection is added to chapter 82.16 RCW
to read as foll ows:

Thi s chapter does not apply to anobunts received for water services
supplied by an entity that holds a permt under RCW90. 46. 030 when t he
wat er supplied is reclained water as defined i n RCW 90. 46. 010.

NEWSECTION. Sec. 18. A new section is added to chapter 82. 08 RCW
to read as foll ows:

The tax levied by RCW 82.08.020 shall not apply to sales of
machi nery and equi pment used directly intransmtting, distributing, or
storing reclai med water as defined in RCW90. 46. 010, or to sales of or
charges made for |abor and services rendered in respect to installing
such machi nery and equi pnent. As used in this section, "machinery and
equi pnent” mneans pipelines, outfalls, conduits, punping stations,
instrunmentation and nonitoring equipnment, structures, machinery,
equi pnent accessori es, and all ot her construction, devi ces,
appurtenances, and facilities wused for +the primary purpose of
conducting reclaimed water from a wastewater treatnent system for a
beneficial use, including the augnmentation of streanflow for fish.

NEWSECTION. Sec. 19. A newsection is added to chapter 39.34 RCW
to read as foll ows:

By agreenment under this chapter, the director of the departnent of
ecology and the director of the departnent of fish and wildlife are
each authorized to del egate and accept nonitoring and data coll ection
powers or functions to or from the other departnent. The directors
shal | enter such an agreenent to provide for reporting by the enpl oyees
of each of the departnments to the other departnent regardi ng potenti al
violations of +the other departnent’s rules or of the laws it
adm ni st ers.

Sec. 20. RCW 90. 03. 060 and 1987 c¢ 109 s 69 are each amended to
read as foll ows:

(1) Except as provided in subsection (2) of this section:

(a) Water masters shall be appointed by the departnent whenever it
shall find the interests of the state or of the water users to require
them((-));_and

(b) The districts for or in which the water nmasters serve shall be
desi gnated water nmaster districts, which shall be fixed fromtine to
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time by the departnent, as required, and they shall be subject to
revision as to boundaries or to conplete abandonnent as | ocal
conditions may indicate to be expedient, the spirit of this provision
being that no district shall be created or continued where the need for
t he sane does not exist.

(2) The departnent shall appoint a water master for each watershed
managenent area for which a plan has been adopted by a planning unit
and by the counties with territory in the watershed nanagenent area
under RCW 90. 82. 130.

(3) Water nmasters shall be supervised by the departnent, shall be
conpensated for services from funds of the departnment, and shall be
technically qualified to the extent of understanding the elenentary
principals of hydraulics and irrigation, and of being able to nmake
wat er nmeasurenents in streans and in open and cl osed conduits of all
characters, by the usual nethods enpl oyed for that purpose. Counties
and nuni ci pal and public corporations of the state are authorized to
contri bute noneys to the departnent to be used as conpensati on to water
masters in carrying out their duties. All such noneys received by the
departnment shall be used exclusively for said purpose.

~-- END ---
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