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SUBSTI TUTE HOUSE BI LL 1957

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By House Conmmittee on Agriculture & Ecology (originally sponsored by
Representatives G Chandler, Linville, Mastin, Reardon, Sunp, Schoesl er
and Ericksen)

Read first tinme 03/02/1999.

AN ACT Relating to water right transfers, changes, and anendnents;
amendi ng RCW 90. 03. 380, 90.03.390, 90.44.100, 90.80.010, 90.80.020,
90. 80. 030, 90.80.040, 90.80.050, 90.80.070, 90.80.090, 90.80.120, and
90. 80. 140; adding a new section to chapter 90.03 RCW and addi ng a new
section to chapter 90.44 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) The departnment is authorized to process and render deci sions on
applications for changes or transfers of water rights under this
chapter and anmendnents of ground water rights under chapter 90.44 RCW
as a matter of higher priority than processing and renderi ng deci si ons
on applications for new water rights.

(2) Any application for a new water right for which a permt
deci si on has not been nmade by the departnent at the tine a transfer or
change is approved nmay not be considered an existing water right
subject to analysis as to whether the application may be injured,
inpaired, or detrinentally affected by the transfer or change.
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Sec. 2. RCW 90. 03. 380 and 1997 c 442 s 801 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sanme is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without loss of priority of right
t heretof ore established i f such change can be nade wi t hout detrinent or

injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made w thout detrinent or injury to existing rights. ((A)) The

entire anount of water diverted under the authority of a water right
annually is available for diversion under such a transfer or change or
a portion of that anmpbunt of water nay be retained and used as
aut hori zed under the original right and the renai nder may be diverted
under the transferred or changed portion of the right. However, the
total of the anpbunt diverted under such a transferred or changed
portion of the right and the ampunt diverted for use as authorized
under the remaining portion of the original right nmay not exceed on an
annual basis the anount diverted under the authority of the original
wat er right before the transfer or change. For the purpose of exanple
and not limtation, a transfer or change in the place of use, point of
di versi on, and/or purpose of use of a water right to enable irrigation
of additional acreage or the addition of new uses may be permtted if
such a transfer or change results in no increase in the annual
((eonsumptive)) quantity of water ((used-under)) diverted when conpared

to the anpbunt diverted under the authority of the original water right
before the transfer or change. ((Fer—purpoeses—ofthis—seetion—annual

peFF9d—9F—e9HFFHH9HS—beHeFkeF&F—HS&—GF—Fhe—H&FeF—FkghF—)) Bef ore any

transfer of such right to use water or change of the point of diversion
of water or change of purpose of use can be nade, any person having an
interest in the transfer or change, shall file a witten application
therefor with the departnent((;)) and, if the place of use of the right

to be transferred or changed is located within the jurisdictiona
boundaries of a water conservancy board created under chapter 90.80
RCW with the water conservancy board. The application shall not be
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granted until notice of the application is published as provided in RCW
90.03.280. If it shall appear that such transfer or such change may be
made without injury or detrinment to existing rights, the departnent
shall issue to the applicant a certificate in duplicate granting the
right for such transfer or for such change of point of diversion or of
use. The certificate so issued shall be filed and be made a record
with the departnent and the duplicate certificate issued to the
applicant may be filed with the county auditor in |like manner and with
the sanme effect as provided in the original certificate or permt to
di vert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues within
the area of jurisdiction of the joint board and the change can be nade
w thout detrinent or injury to existing rights.

(4) Lf the place of use of a right to be transferred or changed is
|located within the jurisdictional boundaries of a water conservancy
board creat ed under chapter 90.80 RCW the application for the transfer
or change filed under this section shall be reviewed by the board. The
departnment shall conduct its review of such a transfer or change under
this section only if the board submits a report and a proposed
certificate conditionally approving the transfer or change under RCW
90. 80. 080. Except as provided by this subsection, decisions on
applications shall be made by the board in the order in which the
applications are filed with it, and decisions regarding the proposed
certificates filed with the departnent by a board under RCW 90. 80. 080
shal|l be made by the departnent in the order in which the certificates
are filed with the departnent by that board. If review of an
application or proposed certificate has begun and gat hering information
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beyond that available at the tine of the review is required, neither
the board nor the departnment nmust await the availability of that
information to review the next application or applications or next
proposed certificate or certificates in the order otherw se required by
this subsection

(5) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW 90.42.010 through 90. 42. 070.

Sec. 3. RCW90.03.390 and 1991 ¢ 350 s 3 are each anended to read
as follows:

(1) RCW 90.03.380 shall not be construed to prevent water users
from maki ng a seasonal or tenporary change of point of diversion or
pl ace of use of water when such change can be nmade wi thout detrinent to
existing rights, but in no case shall such change be nmade w t hout the
perm ssion of the water master of the district in which such proposed
change is |located, or of the departnment. Nor shall RCW 90.03. 380 be
construed to prevent construction of energency interties between public
wat er systens to permt exchange of water during short-term energency
situations, or rotation in the use of water for bringing about a nore
econom cal use of the available supply, provided however, that the
departnment of health in consultation with the departnment of ecol ogy
shal | adopt rul es or devel op witten guidelines setting forth standards
for determning when a short-term energency exists and the
circunstances in which energency interties are permtted. The rules or
gui delines shall be consistent with the procedures established in RCW
43. 83B. 400 t hr ough 43. 83B. 420. Water users owni ng | ands to whi ch water
rights are attached may rotate in the use of water to which they are
collectively entitled, or an individual water user having lands to
which are attached water rights of a different priority, may in |ike
manner rotate in use when such rotation can be nade w t hout detrinent
to other existing water rights, and has the approval of the water
mast er or departnent.

(2) If the place of use of a right to be transferred or changed
under this section is located within the jurisdictional boundaries of
a_ water conservancy board created under chapter 90.80 RCW the
application for the transfer or change shall be filed wth both the
departnment and with the board. The application shall be reviewed by
t he board. The departnent or its water master shall review the
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transfer or change under this section only if the board subnmts a
report and a proposed certificate conditionally approving the transfer

or change under RCW90. 80.080. Except as provided by this subsection,

deci sions on applications shall be nmade by the board in the order in
which the applications are filed with it, and decisions regarding the
proposed certificates filed with the departnent by a board under RCW
90. 80.080 shall be nmade by the departnent or its water master in the
order in which the certificates are filed wth the departnent by that

board. If review of an application or proposed certificate has begun,

and gathering information beyond that available at the tine of the
reviewis required, neither the board nor the departnent or its water

master nust await the availability of that infornmation to review the
next application or applications or next proposed certificate or

certificates in the order otherwise required by this subsection.

NEW SECTION. Sec. 4. A new section is added to chapter 90.44 RCW
to read as foll ows:

Any application for a new water right for which a permt decision
has not been nade by the departnent at the tine an anendnent to a water
right is approved may not be consi dered an existing water right subject
to anal ysis as to whether the application may be injured, inpaired, or
detrinmentally affected by the anmendnent.

Sec. 5. RCW90.44.100 and 1997 ¢ 316 s 2 are each anended to read
as follows:

(1) After an application to, and upon the issuance by the
departnment of an amendnent to the appropriate permt or certificate of
ground water right, the holder of a valid right to wthdraw public
ground waters may, wthout losing the holder’s priority of right,
construct wells or other nmeans of withdrawal at a new location in
substitution for or in addition to those at the original |ocation, or
t he hol der may change the ((#anner)) purpose or the place of use of the
water. The entire anmpbunt of water withdrawn under the authority of a
water right annually is available for wthdrawal under such an anended
right, or a portion of that anount of water may be retained and used as
aut hori zed under the original right and the remai nder may be w t hdrawn
under the anended portion of the right. However, the total of the
anmount w t hdrawn under such an anended portion of the right and the
amount w thdrawn for use as authorized under the remaining portion of
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the original right my not exceed on an annual basis the anount
w t hdrawn under the authority of the original water right before the
amendnent. For the purpose of exanple and not Iimtation, an anendnent
for the place of use, location of withdrawal, and/or purpose of use of
a water right to enable irrigation of additional acreage or the
addition of new uses may be permtted if such an anmendnent results in
no increase in the annual quantity of water w thdrawn when conpared to
the ampunt w thdrawn under the authority of the original water right
bef ore the anmendnent.

(2) An anmendnent to construct replacenent or a new additional well
or wells at a location outside of the |ocation of the original well or
wells or to change the ((#wanner)) purpose or place of use of the water
shal | be issued only after publication of notice of the application and
findings as prescribed in the case of an original application. Such
amendnent shall be issued by the departnment only on the conditions
that: (a) The additional or replacenent well or wells shall tap the
same body of public ground water as the original well or wells; (b)
where a replacenent well or wells is approved, the use of the original
well or wells shall be discontinued and the original well or wells
shal | be properly deconm ssioned as required under chapter 18.104 RCW
(c) where an additional well or wells is constructed, the original well
or wells may continue to be used, but the conbined total w thdrawal
fromthe original and additional well or wells shall not ((enlargethe
ght—econveyed—by)) exceed the ampunt of water w thdrawn under the
original permt or certificate; and (d) other existing rights shall not
be i npaired. The departnent nay specify an approved manner of
construction and shall require a showi ng of conpliance with the terns
of the amendnent, as provided in RCW 90.44.080 in the case of an
original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
wi thout application to the departnent for an anendnent. However, the

follow ng apply to such a replacenent or new additional well: (a) The
well shall tap the same body of public ground water as the origina
well or wells; (b) if areplacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel | s shall be properly decomm ssi oned as required under chapter 18. 104
RCW (c) if a new additional well is constructed, the original well or
wells may continue to be used, but the conbined total wthdrawal from
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the original and additional well or wells shall not ((enlargetheright
conveyed-by)) exceed the anpunt w t hdrawn under the original water use

permt or certificate; (d) the construction and use of the well shal
not interfere with or inpair water rights with an earlier date of
priority than the water right or rights for the original well or wells;
(e) the replacenent or additional well shall be | ocated no closer than
the original well toawell it mght interfere wth; (f) the departnent
may specify an approved manner of construction of the well; and (g) the
departnent shall require a show ng of conpliance with the conditions of
this subsection (3).

(4) If the place of use of a right to be anended under this section
is located within the jurisdictional boundaries of a water conservancy
board created under chapter 90.80 RCW the application for the
amendnent shall be filed with both the departnent and with the board.
The application shall be reviewed by the board. The departnent shal
review the anendnent under this section only if the board submts a
report and a proposed certificate conditionally approving the anendnent
under RCW90. 80. 080. Except as provided by this subsection, decisions
on _applications shall be nmade by the board in the order in which the
applications are filed with it, and decisions regarding the proposed
certificates filed with the departnent by a board under RCW 90. 80. 080
shall be made by the departnent in the order in which the certificates
are filed with the departnent by that board. If review of an
application or proposed certificate has begun and gat hering information
beyond that available at the tine of the review is required, neither
the board nor the departnment nust await the availability of that
information to review the next application or applications or next
proposed certificate or certificates in the order otherw se required by
this subsection.

(5) As used in this section, the "location of the original well or
wel | s" is the area described as the point of withdrawal in the original
public notice published for the application for the water right for the
wel | .

Sec. 6. RCW90.80.010 and 1997 ¢ 441 s 2 are each anended to read
as follows:

The foll owi ng definitions apply throughout this chapter, unless the
context clearly requires otherw se.
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(1) "Board" neans a water conservancy board created under this
chapter.

(2) "Conm ssioner"” nmeans a nenber of a water conservancy board.

(3) "Departnment” means the department of ecol ogy.

(4) "Director” nmeans the director of the departnent of ecol ogy.

(5) "Transfer" nmeans a transfer, change, or anendnent to a water
right referred to in RCW90.03. 380, 90.03.390, or 90.44.100.

Sec. 7. RCW90.80.020 and 1997 c 441 s 3 are each anended to read
as follows:

(1) The county |l egislative authority of a county nmay create a water
conservancy board((;—subjeect—to—approval—by—the—direetoer;-)) for the
pur pose of expediting voluntary water transfers within the county.

(2) A water conservancy board may be initiated by: (a) A
resolution of the county legislative authority; (b) a resolution
presented to the county legislative authority calling for the creation
of a board by the legislative authority of an irrigation district,
public wutility district that operates a public water system a
reclamation district, a city operating a public water system or a
wat er-sewer district that operates a public water system (c) a
resol ution by the governing body of a cooperative or nutual corporation
that operates a public water system serving one hundred or nore
accounts; (d) a petition signed by five or nore water rights hol ders,
i ncluding their addresses, who divert water for use within the county;
or (e) any conbination of (a) through (d) of this subsection. The
resolution or petition nust state the need for the board, include
proposed byl aws or rul es and procedures that will govern the operation
of the board, identify the geographic boundaries where there is an
initial interest in transacting water sales or transfers, and describe
t he proposed nethod for funding the operation of the board.

(3) After receiving a resolution or petition to create a board, a
county legislative authority shall determne its sufficiency. |If the
county legislative authority finds that the resolution or petition is
sufficient, or if the county is initiating the creation of a board upon
its owm notion, it shall hold at |east one public hearing on the
proposed creation of the board. Notice of the hearing shall be
publ i shed at |east once in a newspaper of general circulation in the
county not | ess than ten days nor nore than thirty days before the date
of the hearing. The notice shall describe the tinme, date, place, and
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pur pose of the hearing, as well as the purpose of the board. Foll ow ng
the hearing, the county legislative authority nmay adopt a resol ution
( (approevingthe—<reation—of)) creating the board if it finds that the
board’s creation furthers the purposes of this chapter and is in the
public interest.

(4) The county legislative authorities of two or nore counties my
choose to join in the creation of one water conservancy board to serve
the counties. They may also choose to expand the jurisdiction of an
exi sting board to enconpass one or nore additional counties. Follow ng
a public hearing held in each county to be included within the
jurisdiction of the board and held on the issue of creating such a
mul ti county board or expanding the jurisdiction of an existing board,
each such county may adopt a resolution creating one nulticounty board
for the counties or expanding the jurisdiction of an existing board to
i nclude one or nore additional counties. The resolution shall specify
each of the counties to be included wthin the jurisdiction of the
boar d. If the resolution is adopted in each of the counties so
specified, the board is created for those counties, or is expanded to
include withinits jurisdiction those counties. |If the jurisdiction of
an _existing board is expanded in this manner, the terns of office of
the comm ssioners of the board so expanded shall termnate and
comm ssioners for the board wwth newterns of office shall be appointed
as provided in RCW 90. 80. 050.

Sec. 8. RCW90.80.030 and 1997 ¢ 441 s 4 are each anended to read
as follows:

(1) Followng the adoption of a resolution creating a water
conservancy board, the county legislative authority shall forward a

copy of the resolution ((er—petitien—ecallingfor—the—<creation—-of—the

to the director ((feHewngtheadoepttonof—theresoelutton—caltngfor
theboard-s—ereation)).
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to—the—county—egistative—autherity-—)) Following the adoption of
resolutions creating a board for a multicounty area or expanding the
jurisdiction of a board under RCW90. 80.020(4), the county leqgislative
authority of each county within the jurisdiction of the board shal
forward a copy of its resolution to the director.

Sec. 9. RCW90.80.040 and 1997 ¢ 441 s 5 are each anended to read
as follows:

The director of the departnment may, as deened necessary by the
director, adopt rules in accordance with chapter 34. 05 RCWnecessary to
carry out this chapter, including mnimmrequirenents for the training
and continuing education of conm ssioners. Trai ning courses for
comm ssioners shall include an overview of state water |aw and
hydrol ogy. The training courses shall be provided by or through the

departnent. The departnent shall provide the initial trainingrequired

for a commissioner to take action under this chapter at training

sessions held once each year. These annual training sessions shall be

desi gned to accommmdate all conm ssioners who have not vet received

such training. Prior to conm ssioners taking action on proposed water
right transfers, the commssioners shall conmply wth training
requi renents that include state water | aw and hydrol ogy.

Sec. 10. RCW90. 80. 050 and 1997 c 441 s 6 are each anended to read
as follows:

A wat er conservancy board constitutes a public body corporate and
politic and a separate unit of |ocal governnent in the state. The
public body corporate and politic of an existing board, the

jurisdiction of which is expanded under RCW90. 80.020(4), is continuous

with the body corporate and politic of the board created by the

expansion of jurisdiction. Each board shall consist of three
conmm ssioners appointed by the county legislative authority or
authorities of the counties within the jurisdiction of the board for
si x-year ternms. The county legislative authority or authorities shal

stagger the initial appointnent of conmm ssioners so that the first
comm ssi oners who are appoi nted shall serve ternms of two, four, and six
years, respectively, fromthe date of their appointnment. Al vacancies
shall be filled for the unexpired term The county |legislative
authority or authorities shall consider, but ((is)) are not limted in
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appoi nting, nomnations to the board by people or entities petitioning
or requesting the creation of the board. However, the county
| egislative authority or authorities shall ensure that individual water
right holders who divert water for use wthin the county are
represented on the board. I n maki ng appointnments to the board, the
county legislative authority or authorities shall choose from anong
persons who are residents of the county or a county that is contiguous
to the county that the water conservancy board is to serve. No
comm ssioner may participate in board decisions until he or she has
successfully conpleted the necessary training required under RCW
90. 80. 040. Comm ssioners shall serve w thout conpensation, but are
entitled to reinbursenent for necessary travel expenses in accordance
w th RCW 43.03. 050 and 43.03.060 and costs incident to training.

Sec. 11. RCW90.80.070 and 1997 c 441 s 9 are each amended to read
as foll ows:
(1) Applications to the board for transfers shall be made on a form

provided by the departnent, and shall contain such additional
information as may be required by the board in order to review and act
upon the application. At a mnimum the application shall include

information sufficient to establish to the board' s satisfaction of the
transferor’s right to the quantity of water being transferred, and a
description of any applicable limtations on the right to use water,
i ncl udi ng the point of diversion or withdrawal, place of use, source of
supply, purpose of use, quantity of use permtted, tinme of use, period
of use, and the place of storage.

(2) The transferor and the transferee of any proposed water
transfer may apply to a board for approval of the transfer if the water
proposed to be transferred is currently diverted, wthdrawn, or used
wi thin the geographic boundaries of the county, or would be diverted,
wi t hdrawn, or used within the geographic boundaries of the county if
the transfer is approved. |In the case of a proposed water transfer in
which the water is currently diverted or woul d be diverted outside the
geographi ¢ boundaries of the county, the board shall hold a public
hearing in the county of the diversion or proposed diversion. The
board shal |l provide for prom nent publication of notice of such hearing
in a newspaper of general circulation published in the county in which
the hearing is to be held for the purpose of affording an opportunity
for interested persons to comment upon the application.

p. 11 SHB 1957
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(3) After an application for a transfer is filed wth the board,
the board shall publish notice of the application in accordance with
the publication requirenents and send notice to state agencies as
provi ded i n RCW90. 03. 280. Any person may submt comrents to the board
regarding the application. Any water right holder claimng detrinment
or injury to an existing water right may intervene in the application
before the board pursuant to subsection (4) of this section. If a
majority of the board determ nes that the application is conplete, in
accordance with the law and the transfer can be made wi thout injury or
detrinment to existing water rights in accordance with RCW 90. 03. 380,
90.03.390, or 90.44.100, the board shall issue the applicant a
certificate conditionally approving the transfer, subject to review by
the director.

(4) If a water right holder clainms a proposed transfer will cause
an inmpairnment to that right, the water right holder is entitled to a
heari ng before the board. The board shall receive such evidence as it
deens material and necessary to determne the validity of the claimof
i npai r ment . If the party claimng the inpairnment establishes by a
preponderance of the evidence that his or her water right wll be
inpaired by the proposed transfer, the board may not approve the
transfer unless the applicant and the inpaired party agree upon
conpensation for the inpairnent.

Sec. 12. RCW 90. 80. 090 and 1997 ¢ 441 s 12 are each anended to
read as foll ows:

The decision of the director ((teo—approve—an—action—to—ecreate—a
beard,—eor)) to approve, deny, or nodify a water transfer either by
action or nonaction shall be appealable in the sane manner as ot her
wat er right decisions made pursuant to chapter 90.03 RCW

Sec. 13. RCW 90.80.120 and 1997 c 441 s 16 are each anended to
read as foll ows:

(1) A commssioner of a water conservancy board who has an
ownership interest in a water right subject to an application for
approval of a transfer ((er—echange)) by the board, shall not
participate in the board s review or decision upon the application.

(2) A comm ssioner of a water conservancy board who al so serves as
an enpl oyee or upon the governing body of a nunicipally owned water
system shall not participate in the board s review or deci sion upon an

SHB 1957 p. 12
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application for the transfer ((er—ehange)) of a water right in which
that water systemhas or is proposed to have an ownership interest.

Sec. 14. RCW 90. 80. 140 and 1997 ¢ 441 s 18 are each anended to
read as foll ows:
Nothing in this chapter affects transfers that may be otherw se

approved under chapter 90.03 or 90.44 RCW

~-- END ---
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