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HOUSE BI LL 1927

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives Conway, Wod, Cooper, Canpbell, Hurst, Mlintire
Kei ser, Santos, Kenney, Cody and Kessl er

Read first tinme 02/10/1999. Referred to Commttee on Commerce & Labor.

AN ACT Relating to an injured worker bill of rights; amendi ng RCW
51.28.070, 51.32.110, 51.32.160, 51.32.240, 51.36.060, 51.36.070, and
51.52.050; reenacting and anending RCW 51.52.060; creating a new
section; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWH51.28.070 and 1990 ¢ 209 s 2 are each anended to read
as follows:

(1) Information contained in the claimfiles and records of injured
wor kers, under the provisions of this title, shall be deened
confidential and shall not be open to public inspection (other than to
public enployees in the performance of their official duties), but
representatives of a claimant, be it an individual or an organization,
may review a claimfile or receive specific information therefromupon
the presentation of the signed authorization of the claimnt. A
claimant may review his or her claimfile if the director determ nes,
pursuant to criteria adopted by rule, that the review is in the
claimant’s interest.

(2) An___enpl oyer((s)) or ((thet+r)) its duly authorized
representatives may review any files of ((their)) its own injured
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workers only in connection with any pending clains under this title.
The enpl oyer or representatives may collect, use, or disclose only as
much personal health information from the files as is reasonably
necessary for purposes directly related to proceedings on the claim
An _enpl oyer may not use any personal health information coll ected about
a worker under this title in nmaking decisions concerning the hiring,
term nation, or pronotion of the worker.

(3) Physicians treating or examning workers claimng benefits
under this title, or physicians giving nedi cal advice to the departnent
regardi ng any claimmay, at the discretion of the departnent, inspect
the claimfiles and records of injured workers, and ot her persons may
make such i nspection, at the departnent’s discretion, when such persons
are rendering assistance to the departnent at any stage of the
proceedings on any matter pertaining to the admnistration of this
title.

Sec. 2. RCWH51.32.110 and 1997 ¢ 325 s 3 are each anended to read
as follows:

(1)(a) Any worker entitled to receive any benefits or clai mng such
under this title shall, if requested by the department or self-insurer
as authorized under this title, submt hinself or herself for nedical
exam nation, at a tinme and fromtine to tinme, at a place reasonably
convenient for the worker and as may be provided by the rules of the
depart nent. An injured worker, whether an alien or other injured
worker, who is not residing in the United States at the tinme that a
medi cal examnation is requested may be required to submt to an
exam nation at any location in the United States determ ned by the
departnent or self-insurer.

(b) The worker my, at his or her own expense, have a
representative present at the nmedical exam nation. The representative

may observe the examination but not interfere with or obstruct the

exam nation. The worker or worker’'s representative may, at his or her

own _expense, make an audio or video recording of the exam nation, if

the recording is made in an unobtrusive nanner.

(2) If the worker refuses to submt to nedical exam nation, or
obstructs the same, or, if any injured worker shall persist in
unsanitary or injurious practices which tend to inperil or retard his
or her recovery, or shall refuse to submt to such nedical or surgica
treatment as is reasonably essential to his or her recovery or refuse
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or obstruct evaluation or exam nation for the purpose of vocationa
rehabilitation or does not cooperate in reasonable efforts at such
rehabilitation, the departnent or the self-insurer upon approval by the
departnment, with notice to the worker may suspend any further action on
any claim of such worker so long as such refusal, obstruction,
noncooperation, or practice continues and reduce, suspend, or deny any
conpensation for such period: PROVI DED, That the departnment or the
self-insurer shall not suspend any further action on any claimof a
wor ker or reduce, suspend, or deny any conpensation if a worker has
good cause for refusing to submt to or to obstruct any exam nation,
eval uation, treatnent or practice requested by the departnment or
requi red under this section.

(3) If the worker necessarily incurs traveling expenses in
attending the exam nation pursuant to the request of the departnent,
such traveling expenses shall be repaid to him or her out of the
acci dent fund upon proper voucher and audit or shall be repaid by the
self-insurer, as the case may be.

(4)(a) If the nmedical exam nation required by this section causes
the worker to be absent fromhis or her work w thout pay:

(1) I'n the case of a worker insured by the departnent, the worker
shal | be paid conpensation out of the accident fund i n an anount equal
to his or her usual wages for the time |lost fromwork while attendi ng
t he nedi cal exam nation; or

(1i) I'n the case of a worker of a self-insurer, the self-insurer
shal | pay the worker an amount equal to his or her usual wages for the
time lost fromwork while attending the nmedical exam nation

(b) This subsection (4) shall apply prospectively to all clains
regardl ess of the date of injury.

Sec. 3. RCW51.32.160 and 1995 ¢ 253 s 2 are each anended to read
as follows:

(1)(a) If aggravation, dimnution, or termnation of disability
takes place, the director may at any tinme, upon the application of the

beneficiary({, nade w thin seven years fromthe date the first closing
order—becormes—nal—eor—at—any—time)) or upon ((his—er—her)) the
director’s own notion, readjust the rate of conpensation in accordance
with the rules in this section provided for the sane, or in a proper
case term nate the paynent ((:—PROV-DED—Fhat—the—director—may—upon
appHeation—of—the—worker—made—at—any—t+re-)) or provide proper and
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necessary nedical and surgical services as authorized under RCW
51. 36. 010. The departnent shall pronptly mail a copy of the
application to the enployer at the enployer’s |last known address as
shown by the records of the departnent.

y)) If an order denying an application to reopen filed on or
after July 1, 1988, is not issued within ninety days of receipt of such
application by the self-insured enployer or the departnent, such
application shall be deened granted. However, for good cause, the
departnent may extend the tine for making the final determ nation on
the application for an additional sixty days.

(2) If a worker receiving a pension for total disability returns to
gai nful enpl oynent for wages, the director nay suspend or term nate the
rate of conpensation established for the disability w thout producing
medi cal evidence that shows that a dimnution of the disability has
occurr ed.

(3) No act done or ordered to be done by the director, or the
departnment prior to the signing and filing in the matter of a witten
order for such readjustnent shall be grounds for such readjustnent.

Sec. 4. RCW51.32.240 and 1991 ¢ 88 s 1 are each anended to read
as follows:

(1) Wenever any paynent of benefits under this title is nade or
wi t hheld because of <clerical error, mstake of identity, innocent
m srepresentation by or on behalf of the recipient thereof m stakenly
acted upon, or any other circunstance of a simlar nature, all not
i nduced by fraud, the recipient thereof shall be entitled to the
benefits underpaid, or shall repay ((+t+)) the benefits overpaid and
recoupnent may be made fromany future paynents due to the recipient on
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any claimwith the state fund or self-insurer, as the case may be. The
recipient, departnent, or self-insurer, as the case may be, nust nmake

claimfor such underpaynent, repaynent, or recoupnent within one year
of the meking of any such paynent or underpaynent or it will be deened
any claimtherefor has been waived. The director, pursuant to rules
adopted in accordance wth the procedures provided in the
adm nistrative procedure act, chapter 34.05 RCW nay exercise his
di scretion to waive, in whole or in part, the anount of any such tinely
claimwhere the recovery woul d be agai nst equity and good consci ence.

(2) Whenever the departnment issues an order rejecting a claimfor
benefits paid pursuant to RCW51. 32. 190 or 51. 32. 210, after paynent for
tenporary disability benefits has been paid by a sel f-insurer pursuant
to RCW51. 32. 190(3) or by the departnent pursuant to RCW51. 32. 210, the
reci pient thereof shall repay such benefits and recoupnent may be nmade
fromany future paynments due to the recipient on any claimwth the
state fund or self-insurer, as the case may be. The director, under
rules adopted in accordance with the procedures provided in the
adm nistrative procedure act, chapter 34.05 RCW rmy exercise
di scretion to waive, in whole or in part, the anobunt of any such
paynments where the recovery would be against equity and good
consci ence.

(3) Whenever any paynent of benefits under this title has been nade
pursuant to an adjudication by the department or by order of the board
or any court and tinely appeal therefromhas been made where the final
decision is that any such paynent was nade pursuant to an erroneous
adj udi cation, the recipient thereof shall repay it and recoupnent may
be made fromany future paynents due to the recipient on any claimwth
the state fund or self-insurer, as the case may be. The director,
pursuant to rul es adopted in accordance with the procedures provided in
the adm nistrative procedure act, chapter 34.05 RCW nay exercise his
di scretion to waive, in whole or in part, the anobunt of any such
paynments where the recovery would be against equity and good
consci ence.

(4) VWenever any paynent of benefits under this title has been
i nduced by fraud the recipient thereof shall repay any such paynment
together with a penalty of fifty percent of the total of any such
paynents and the anount of such total sum may be recouped from any
future paynents due to the recipient on any claimwith the state fund

or self-insurer against whomthe fraud was conmtted, as the case may
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be, and the anmount of such penalty shall be placed in the suppl enental
pensi on fund. Such repaynent or recoupnment nust be demanded or ordered
wi thin one year of the discovery of the fraud.

(5) The worker, beneficiary, or other person affected thereby shal
have the right to contest an order assessing an over paynent pursuant to
this section in the sane manner and to the sane extent as provided
under RCW51. 52. 050 and 51.52.060. In the event such an order becones
final under chapter 51.52 RCW and notw thstanding the provisions of
subsections (1) through (4) of this section, the director, director’s
designee, or self-insurer may file wwth the clerk in any county within
the state a warrant in the amount of the sumrepresenting the unpaid
over paynment and/or penalty plus interest accruing from the date the
order became final. The clerk of the county in which the warrant is
filed shall immediately designate a superior court cause nunber for
such warrant and the clerk shall cause to be entered in the judgnent
docket under the superior court cause nunber assigned to the warrant,
t he nane of the worker, beneficiary, or other person nentioned in the
warrant, the anount of the unpaid overpaynent and/or penalty plus
i nterest accrued, and the date the warrant was filed. The anount of
the warrant as docketed shall becone a lien upon the title to and
interest in all real and personal property of the worker, beneficiary,
or other person against whom the warrant is issued, the sane as a
judgment in a civil case docketed in the office of such clerk. The
sheriff shall then proceed in the sane manner and with Iike effect as
prescribed by law with respect to execution or other process issued
agai nst rights or property upon judgnent in the superior court. Such
warrant so docketed shall be sufficient to support the issuance of
wits of garnishnment in favor of the department or self-insurer in the
manner provided by law in the case of judgnent, wholly or partially
unsatisfied. The clerk of the court shall be entitled to a filing fee
of five dollars, which shall be added to the anmount of the warrant. A
copy of such warrant shall be nmailed to the worker, beneficiary, or
ot her person wthin three days of filing with the clerk.

The director, director’s designee, or self-insurer may i ssue to any
person, firm corporation, municipal corporation, political subdivision
of the state, public corporation, or agency of the state, a notice to
wi t hhol d and del i ver property of any kind if there is reason to believe
that there is in the possession of such person, firm corporation,
muni ci pal corporation, political subdivision of the state, public
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corporation, or agency of the state, property that is due, ow ng, or
bel onging to any worker, beneficiary, or other person upon whom a
warrant has been served for paynents due the departnment or self-
insurer. The notice and order to wi thhold and deliver shall be served
by certified mail acconpanied by an affidavit of service by mailing or
served by the sheriff of the county, or by the sheriff’s deputy, or by
any aut horized representative of the director, director’s designee, or
self-insurer. Any person, firm corporation, nunicipal corporation

political subdivision of the state, public corporation, or agency of
the state upon whom service has been made shall answer the notice
within twenty days exclusive of the day of service, under oath and in
witing, and shall nmake true answers to the matters inquired or in the
notice and order to withhold and deliver. 1Inthe event thereis inthe
possession of the party naned and served with such notice and order,
any property that may be subject to the claim of the departnent or

self-insurer, such property shall be delivered forthwith to the
director, the director’s authorized representative, or self-insurer
upon denand. If the party served and naned in the notice and order

fails to answer the notice and order within the tinme prescribed in this
section, the court nmay, after the time to answer such order has
expired, render judgnent by default against the party nanmed in the
notice for the full anmount, plus costs, clained by the director,
director’s designee, or self-insurer in the notice. In the event that
a notice to withhold and deliver is served upon an enployer and the
property found to be subject thereto is wages, the enployer nay assert
in the answer all exenptions provided for by chapter 6.27 RCWto which
the wage earner may be entitl ed.

Thi s subsection shall only apply to orders assessi ng an over paynent
which are issued on or after July 28, 1991: PROVI DED, That this
subsection shall apply retroactively to all orders assessing an
overpaynent resulting fromfraud, civil or crimnal

(6) Orders assessing an overpaynent which are issued on or after
July 28, 1991, shall include a conspicuous notice of the collection
met hods avail able to the departnent or self-insurer.

Sec. 5. RCW51.36.060 and 1991 ¢ 89 s 3 are each anended to read
as follows:
(1) Physicians examning or attending injured workers under this

title shall conply with rules ((anrd—+egulatioens)) adopted by the
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director, and shall nmake such reports as may be requested by the
departnent or self-insurer upon the condition or treatnent of any such
wor ker, or upon any other matters concerning such workers in their
care. Except for information collected under RCW 49.17.210 and
49.17. 250, and subject to RCW51.28.070, all medical information in the
possession or control of any person and relevant to the particul ar
injury in the opinion of the departnent pertaining to any worker whose
injury or occupational disease is the basis of a claimunder this title
shall be nmade available at any stage of the proceedings to the
enpl oyer, the claimant’s representative, and the departnent upon
request ((,—and)) to be used only for purposes directly related to the
proceedi ngs on the claimunder this title.

(2) No person shall incur any legal liability by reason of
releasing ((sueh)) information as required by this section.

Sec. 6. RCW51.36.070 and 1977 ex.s. ¢ 350 s 60 are each anended
to read as foll ows:

(1) Subject to the requirenents of this title, whenever the
director or the self-insurer deens it necessary ((+nR—order—to—+esolve

any—+redical—+ssue,—a)) to order a nedical exanmi nation of a worker, the
wor ker shall submt to exam nation by a ((physteian—oer—physi-cians))

provider or providers selected by the director, with the rendition of
a report to the person ordering the examnation and to the worker’s
treating provider or providers, who nust be given a reasonable
opportunity to respond to the report. The director, in his or her
di scretion, may charge the cost of such exam nation or exam nations to
the self-insurer or to the nedical aid fund as the case may be. The
cost of said examnation shall include paynent to the worker of
reasonabl e expenses connected therew th.

(2) Exam nations by the worker’s treating provider or providers my
be ordered whenever necessary to resolve a nedical issue. Exam nations
by independent examiners may be ordered no nore than twice in a
calendar year, except by agreenent between the worker and the
departnent or self-insurer, and only in the follow ng circunstances:

(a) To resolve a disagreenent anpbng the treating providers
concerning the best course of treatnent or the need for continuing
t reat ment ;

(b) To deternine whether the worker’s condition is fixed and stable
after conpletion of a course of treatnent, if the treating provider

HB 1927 p. 8
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agrees that the course of treatnent is conplete. If the treating
provi der does not agree that the course of treatnent is conplete, an
exam nation by an independent examner nay be ordered under this
subsection only if the examner is chosen by agreenent between the
wor ker _and the departnment or self-insurer;

(c) To provide consultation to the worker’s treating provider when
the care of the worker has exceeded practice paraneters established by
the departnent. The consultation is limted to review ng di agnoses,
determining the reason that care has exceeded practice paraneters
and/or providing suggestions for alternate diagnoses and treatnent
pr ocedur es.

(3) The course of treatnment or care, including energency services,
for an accepted condition nmay not be interrupted or del ayed pending the
exam nation report of an independent exam ner unless the director or
designee finds that the treatnent or care is not nedically necessary.
This subsection does not apply to procedures, determ ned by depart nent
rule, that can be delayed without harmto the injured worker until a
consultation opinion is obtained.

(4) If the departnent or self-insurer relies on the report of an
i ndependent exam ner to deny, limt, or term nate benefits to a worker,
the exam ner must be currently licensed, certified, or registered to
practice in the sane field or specialty as the claimant’s treating
provi der or providers.

(5) Any provider licensed to practice in nedicine and surgery under
chapter 18.71 RCW osteopathi c nedicine and surgery under chapter 18.57
RCW podiatric nedicine and surgery under chapter 18.22 RCW dentistry
under chapter 18.30 RCW chiropractic under chapter 18.25 RCW and
psychol ogy under chapter 18.83 RCW nmay be an independent exam ner,
within the appropriate scope of practice for the exam nation to be
performed and subject to departnent rules regarding approval as an
i ndependent exani ner.

(6) For purposes of this section, "independent exam ner" neans a
provider or panel of providers, none of whom are a treating provider
for the worker being exam ned.

(7) This section does not apply to special exam nations for
determ ni ng pernmanent disabilities.

Sec. 7. RCWH51.52.050 and 1987 ¢ 151 s 1 are each anended to read
as foll ows:
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(1) Wenever the departnent has nade any order, decision, or award,
it shall pronptly serve the worker, beneficiary, enployer, or other
person affected thereby, with a copy thereof by nmail, which shall be
addressed to such person at his or her |ast known address as shown by
the records of the departnent. The copy, in case the sane is a final
order, decision, or award, shall bear on the sane side of the sane page
on which is found the anmount of the award, a statenent, set in black
faced type of at |east ten point body or size, that such final order,
deci sion, or award shall becone final within sixty days fromthe date
the order is communicated to the parties unless a witten request for
reconsideration is filed with the departnent of |abor and industries,
A ynpia, or an appeal is filed with the board of industrial insurance
appeal s, A ynpi a((-—PRoVI-BEB—Fhat)). However, a departnent order or
deci si on nmaki ng demand, whether with or wi thout penalty, for repaynent
of suns paid to a provider of nedical, dental, vocational, or other
heal th services rendered to an industrially injured worker, shall state
t hat such order or decision shall becone final wthin twenty days from
the date the order or decision is comrunicated to the parties unless a
witten request for reconsideration is filed with the departnent of
| abor and industries, Aynpia, or an appeal is filed wwth the board of
i ndustrial insurance appeals, d ynpia.

(2) Whenever the departnent has taken any action or nade any
decision relating to any phase of the adm nistration of this title, the
wor ker, beneficiary, enployer, or other person aggrieved thereby may
request reconsideration of the departnent, or may appeal to the board.
| f an enpl oyer requests reconsideration of a departnent order in favor
of an injured worker, tenporary total disability conpensation or
nedical aid benefits granted to the worker by the order under
reconsideration shall continue while the reconsideration is pending,
subject to the requirements of RCW51.32.240(3).

(3) In an appeal before the board, the appellant shall have the
burden of proceeding with the evidence to establish a prima facie case
for the relief sought in such appeal ((-—PROVWBED—Fhat)). However, in
an appeal from an order of the departnent that alleges fraud, the
departnment or self-insured enployer shall initially introduce all
evidence in its case in chief. ((Aay—sueh)) A person aggrieved by the
deci sion and order of the board may thereafter appeal to the superior
court, as prescribed in this chapter.
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Sec. 8. RCW51.52.060 and 1995 ¢ 253 s 1 and 1995 ¢ 199 s 7 are
each reenacted and anmended to read as foll ows:

(1) (a) Except as otherwi se specifically provided in this section,
a worker, beneficiary, enployer, health services provider, or other
person aggrieved by an order, decision, or award of the departnment
must, before he or she appeals to the courts, file with the board and
the director, by mail or personally, wthin sixty days fromthe day on
whi ch a copy of the order, decision, or award was comruni cated to such
person, a notice of appeal to the board. However, a health services
provi der or other person aggrieved by a departnent order or decision
maki ng demand, whether with or without penalty, solely for repaynent of
suns paid to a provider of nedical, dental, vocational, or other health
services rendered to an industrially injured worker nmust, before he or
she appeals to the courts, file with the board and the director, by
mai | or personally, within twenty days fromthe day on which a copy of
t he order or decision was comuni cated to the health services provider
upon whom the departnent order or decision was served, a notice of
appeal to the board.

(b) Failure to file a notice of appeal with both the board and the
departnment shall not be grounds for denying the appeal if the notice of
appeal is filed with either the board or the departnent.

(2) Wthin ten days of the date on which an appeal has been granted
by the board, the board shall notify the other interested parties to
t he appeal of the receipt of the appeal and shall forward a copy of the
notice of appeal to the other interested parties. Wthin twenty days
of the recei pt of such notice of the board, the worker or the enpl oyer
may file with the board a cross-appeal fromthe order of the departnent
fromwhich the original appeal was taken.

(3) If withinthetinmelimted for filing a notice of appeal to the
board from an order, decision, or award of the departnent, the
departnment directs the submssion of further evidence or the
investigation of any further fact, the time for filing the notice of
appeal shall not commence to run until the person has been advised in
witing of the final decision of the departnment in the matter. 1In the
event the departnent directs the subm ssion of further evidence or the
investigation of any further fact, as provided in this section, the
departnent shall render a final order, decision, or award within ninety
days fromthe date further subm ssion of evidence or investigation of
further fact is ordered which tine period nay be extended by the
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departnent for good cause stated in witing to all interested parties
for an additional ninety days.

(4) The departnent, either within the tine limted for appeal, or
within thirty days after receiving a notice of appeal, may:

(a) Modify, reverse, or change any order, decision, or award; or

(b) (i) Except as provided in (b)(ii) of this subsection, hold an
order, decision, or award i n abeyance for a period of ninety days which
time period may be extended by the departnent for good cause stated in

witingtoall interested parties for an additional ninety days pendi ng
further investigation in light of the allegations of the notice of
appeal ; or

(1i) Hold an order, decision, or award issued under RCW51. 32. 160
in abeyance for a period not to exceed ninety days from the date of
recei pt of an application under RCW 51.32. 160. The departnent my
extend the ninety-day tine period for an additional sixty days for good
cause.

For purposes of this subsection, good cause includes delay that
results fromconduct of the claimnt that is subject to sanction under
RCW 51. 32. 110.

The board shall deny the appeal upon the i ssuance of an order under
(b)(i) or (ii) of this subsection holding an earlier order, decision,
or award in abeyance, w thout prejudice to the appellant’s right to
appeal from any subsequent determnative order issued by the
depart nent.

This subsection (4)(b) does not apply to applications deened
granted under RCW 51. 32. 160.

(5) An enployer shall have the right to appeal an application
deened granted under RCW 51.32.160 on the same basis as any other
application adjudicated pursuant to that section.

(6) A provision of this section shall not be deenmed to change,
alter, or nodify the practice or procedure of the departnment for the
paynent of awards pendi ng appeal. However, if an enployer appeals to
the board a departnent order granting tenporary total disability
conpensation or nedical aid benefits to a worker, the worker shall be
entitled to the conpensation or nedical aid benefits while the appeal
is pending before the board, subject to the requirenents of RCW
51. 32. 240(3).
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NEW SECTION. Sec. 9. (1) Sections 2 and 6 of this act apply to
all nmedical examnations, other than special examnations for
determ ni ng permanent disabilities, ordered by the departnent of |abor
and industries or a self-insured enployer under Title 51 RCW on or
after the effective date of this act.

(2) Section 3 of this act applies to all clains filed under Title
51 RCWon or after the effective date of this act and to all clains
that are open, or renain subject to appeal, as of the effective date of
this act, regardless of the date of injury.

NEW SECTI ON\. Sec. 10. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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