©O© 00 N O O

10
11
12
13
14
15
16
17
18
19

H 2161. 3

SUBSTI TUTE HOUSE BI LL 1880

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By House Conmmttee on Health Care (originally sponsored by
Represent ati ves Cody, Schual - Berke, Kenney and Ednonds)

Read first tinme 03/02/1999.

AN ACT Rel ating to providing for self-directed care of persons with
disabilities; anmendi ng RCW 74. 39A. 050, 74.34.020, and 43. 20A. 710; and
addi ng new sections to chapter 74.39 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. (1) The legislature finds that certain
aspects of health licensure |laws have the uni ntended consequence of
l[imting the right of persons with functional disabilities to care for
thensel ves in their own hone, and of securing assistance from other
persons in performng routine health-rel ated tasks that persons w t hout
these disabilities customarily perform

(2) It is the intent of the legislature to clarify the right of
adults with functional disabilities to choose to self-direct their own
health-related tasks through personal aides, and to describe the
ci rcunst ances under which self-directed care may take place in the hone
setting. The legislature declares that it is inthe public interest to
preserve the autonony and dignity of persons wth functional
disabilities to care for thenselves in their own hones, anong the
conti nuum of options for health care services where the judgnent and
control over the care rests with the individual
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NEW SECTI ON. Sec. 2. The definitions in this section apply
t hroughout sections 1 through 4 and 8 of this act and RCW 43. 190. 060
unl ess the context clearly requires otherw se.

(1) "Self-directed care" neans the process in which an adult
person, who is prevented by a functional disability fromperformng a
manual function related to health care that an individual would
otherwi se perform for hinmself or herself, chooses to direct and
supervi se a paid personal aide to performthose tasks.

(2) "Personal aide" neans an individual, working privately or as an
i ndi vi dual provider under contract or agreenent with the departnent of
social and health services, who acts at the direction of an adult
person with a functional disability living in his or her own hone and
provi des that person with health care services that a person w thout a
functional disability can perform and who is identified as a personal
aide on the registry nmaintai ned by the departnent of social and health
servi ces under section 4 of this act.

NEW SECTI ON. Sec. 3. (1) An adult person with a functiona
disability living in his or her own hone may direct and supervise a
paid personal aide in the performance of a health care task

(2) The follow ng requirenents shall guide the provision of self-
directed care under this act:

(a) Health care tasks are those nedical, nursing, or honme health
services that enable the person to naintain independence, persona
hygi ene, and safety in his or her own hone, and that are services that
a person wthout a functional disability would customarily and
personal ly perform wi thout the assistance of a licensed health care
provi der.

(b) When a licensed health care provider orders treatnent invol ving
a health care task to be perforned through self-directed care, the
responsibility to ascertain that the patient understands the treatnment
and will be able to follow through on the self-directed care task is
the sane as it would be for a patient who perforns the health care task
for hinmself or herself, and the |licensed health care provider incurs no
additional liability when ordering a health care task which is to be
performed through self-directed care.

(c) The role of the personal aide in performng self-directed care
tasks is limted to those physical health care tasks under the
direction of the person for whomthe tasks are being done. This shal
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not affect the ability of a personal aide to provide other hone care
servi ces, such as personal care or honemaker services, which enabl e the
client to remain at hone.

(d) The responsibility to initiate health care tasks and to
exerci se judgnent regarding the manner of their performance rests and
remains wth the person who has chosen to self-direct those tasks,
i ncluding the decision to enploy and di sm ss a personal aide.

NEWSECTI ON. Sec. 4. Any individual who, for conpensation, serves
as a personal aide, privately or as an individual provider under
contract or agreenent with the departnent of social and health
services, to a person who self-directs his or her owmn care in his or
her own hone shall register with the departnent of social and health
services, and no person may performa directed health care task under
the provisions of this act wunless and until he or she is duly
registered with the departnent as a personal aide.

Sec. 5. RCW74.39A 050 and 1998 ¢ 85 s 1 are each anended to read
as follows:

The departnent’s systemof quality inprovenent for |long-termcare
services shall use the follow ng principles, consistent with applicable
federal |aws and regul ations:

(1) The system shall be client-centered and pronote privacy,
i ndependence, dignity, choice, and a honme or hone-1like environnent for
consuners consistent with chapter 392, Laws of 1997.

(2) The goal of the systemis continuous quality inprovenent with
the focus on consuner satisfaction and outcones for consuners. This
i ncludes that when conducting |icensing inspections, the departnent
shal | interviewan appropriate percentage of residents, famly nenbers,
resi dent managers, and advocates in addition to interview ng providers
and staff.

(3) Providers should be supported in their efforts to inprove
quality and address identified problens initially through training,
consul tation, technical assistance, and case nmanagenent.

(4) The enphasi s shoul d be on probl emprevention both in nonitoring
and in screening potential providers of service.

(5) Monitoring should be outcone based and responsive to consuner
conplaints and a clear set of health, quality of care, and safety
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standards that are easily understandabl e and have been nmade avail abl e
to providers.

(6) Pronmpt and specific enforcenment renedies shall also be
i npl enent ed wi t hout del ay, pursuant to RCW74. 39A 080, RCW70.128. 160,
chapter 18.51 RCW or chapter 74.42 RCW for providers found to have
delivered care or failed to deliver care resulting in problens that are
serious, recurring, or uncorrected, or that create a hazard that is

causing or likely to cause death or serious harm to one or nore
residents. These enforcenent renedies my also include, when
appropriate, reasonable conditions on a contract or license. In the

sel ection of renedies, the safety, health, and wel | -being of residents
shal | be of paranount inportance.

(7) To the extent funding is available, all long-termcare staff
directly responsible for the care, supervision, or treatnment of
vul nerabl e persons should be screened through background checks in a
uniformand tinely manner to ensure that they do not have a crim nal
history that would disqualify them from working wth vul nerable
persons. Whenever a state conviction record check is required by state
| aw, persons may be enpl oyed or engaged as vol unteers or independent
contractors on a conditional basis according to |law and rul es adopted
by the departnent.

(8) No provider or staff, or prospective provider or staff, with a
stipulated finding of fact, conclusion of law, an agreed order, or
finding of fact, conclusion of law, or final order issued by a
disciplining authority, a court of law, or entered into a state
registry finding himor her guilty of abuse, neglect, exploitation, or
abandonment of a mnor or a vulnerable adult as defined in chapter
74. 34 RCWshal |l be enployed in the care of and have unsupervi sed access
to vul nerabl e adults.

(9) The departnent shall establish, by rule, a state registry which
contains identifying information about personal care aides identified
in RCW74.34.020(8)(g), includingthose who have substanti ated fi ndi ngs
of abuse, neglect, financial exploitation, or abandonnent of a
vul nerable adult as defined in RCW 74.34.020. The rule nust include
di scl osure, disposition of findings, notification, findings of fact,
appeal rights, and fair hearing requirenents. The departnent shal
di scl ose, upon request, substantiated findings of abuse, neglect,
financial exploitation, or abandonnent to any person so requesting this
i nformati on.
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(10) The departnment shall by rule devel op training requirenents for
i ndi vidual providers and hone care agency providers. The departnent
shall deny paynent to an individual provider or a hone care provider
who does not conplete the training requirenent wthin the tinme limt
specified by the departnent by rule.

(11) The departnent shall establish, by rule, training, background
checks, and other quality assurance requirenents for personal ai des who
provi de in-hone services funded by nedi caid personal care as described
in RCW 74.09.520, community options program entry system waiver
services as described in RCW74. 39A. 030, or chore services as described
in RCW 74. 39A. 110 that are equivalent to requirenents for individua
provi ders.

(12) Under existing funds the departnment shall establishinternally
aquality inprovenent standards conmttee to nonitor the devel opnent of
st andards and to suggest nodifications.

((£26))) (13) Wthin existing funds, the departnent shall design,
develop, and inplenment a long-term care training program that is
flexible, relevant, and qualifies towards the requirenents for a
nursi ng assistant certificate as established under chapter 18. 88A RCW
Thi s subsection does not require conpletion of the nursing assistant
certificate training program by providers or their staff. The |ong-
termcare teaching curriculummust consist of a fundanmental nodul e, or
nodul es, and a range of other avail abl e rel evant traini ng nodul es that
provi de the caregiver with appropriate options that assist in neeting
the resident’s care needs. Sone of the training nodul es may incl ude,
but are not limted to, specific training on the special care needs of

persons with devel opnmental disabilities, denentia, nental illness, and
the care needs of the elderly. No |less than one training nodul e nust
be dedicated to workplace violence prevention. The nursing care

gual ity assurance comm ssion shall work together with the departnent to
devel op the curricul um nodul es. The nursing care quality assurance
comm ssion shall direct the nursing assistant training prograns to
accept some or all of the skills and conpetencies fromthe curricul um
nmodul es towards neeting the requirenments for a nursing assistant
certificate as defined in chapter 18.88A RCW A process nmay be
devel oped to test persons conpleting nodules froma caregiver’s class
to verify that they have the transferable skills and conpetencies for
entry into a nursing assistant training program The departnment my
review whet her facilities can develop their owm related | ong-termcare
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training prograns. The departnment nmay develop a review process for
determ ni ng what previ ous experience and training my be used to waive
sone or all of the mandatory training. The departnent of social and
heal th services and the nursing care quality assurance comi ssi on shal

wor k together to develop an inplenentation plan by Decenber 12, 1998.

Sec. 6. RCW 74.34.020 and 1997 c¢ 392 s 523 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Abandonnment” means action or inaction by a person or entity
wth a duty of care for a ((f+atHH—elder—oer—a)) vulnerable adult that
| eaves the vul nerable person without the nmeans or ability to obtain
necessary food, clothing, shelter, or health care.

(2) "Abuse" neans ((a—nenacetrdental—aect—of—phystecal—oer—nental-

i . | L  hieht

i i i e )) the wllful action
or inaction that inflicts injury, unr easonabl e confi nenent,
intimdation, or punishnent on a vulnerable adult. In _instances of
abuse of a vulnerable adult who is unable to express or denbnstrate
physi cal harm pain, or nental anguish, the abuse is presuned to cause
physical harm pain, or nental anguish. Abuse includes sexual abuse,
nent al abuse, physical abuse, and exploitation of a vulnerable adult,
whi ch have the foll ow ng neani ngs:

(a) "Sexual abuse" neans any formof nonconsensual sexual contact,
including but not limted to unwanted or i nappropriate touching, rape,
sodony, sexual coercion, sexually explicit photographing, and sexual
harassnent. Sexual abuse includes any sexual contact between a staff
person, who is not also a resident or client, of a facility or a staff
person of a program authorized under chapter 71A. 12 RCW and a
vul nerable adult living in that facility or receiving service froma
program aut horized under chapter 71A 12 RCW whether or not it is
consensual

(b) "Physical abuse" neans the willful action of inflicting bodily
injury or physical mstreatnent. Physical abuse includes, but is not
limted to, striking with or without an object, slapping, pinching,
choki ng, ki cking, shoving, prodding, or the use of chem cal restraints
or physical restraints unless the restraints are consistent wth
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licensing requirenents, and includes restraints that are otherw se
bei ng used i nappropriately.

(c) "Mental abuse" neans any willful action or inaction of nental
or verbal abuse. Mental abuse includes, but is not limted to,
coercion, harassnent, inappropriately isolatinga vulnerable adult from
famly, friends, or regular activity, and verbal assault that includes
ridiculing, intimdating, yelling, or swearing.

(d) "Exploitation" nmeans an act of forcing, conpelling, or exerting
undue influence over a vulnerable adult causing the vulnerable adult to

act in a way that is inconsistent with relevant past behavior, or
causing the vulnerable adult to perform services for the benefit of
anot her.

(3) "Consent" neans express witten consent granted after the
((persen)) vulnerable adult or his or her | egal representative has been
fully informed of the nature of the services to be offered and that the
recei pt of services is voluntary.

(4) "Departnment"” neans the departnment of social and health
servi ces.

(5) "Exploitation" means the illegal or inproper use of a frai
el der or wvulnerable adult or that person’s incone or resources,
i ncluding trust funds, for another person’s profit or advantage.

(6) "Neglect" nmeans a pattern of conduct or inaction by a person or
entity with a duty of care for a frail elder or vulnerable adult that
results in the deprivation of care necessary to maintain the vul nerabl e
person’s physical or nental health.

(7) "Secretary" nmeans the secretary of social and health servi ces.

(8) "((Frait—elder—or)) MWulnerable adult" ((#weans)) includes a
person;_

(a) Sixty years of age or ol der who has the functional, nental, or
physical inability to care for hinself or hersel f((—Frat—elder—or
vitnerable—adult—shal—+nelude—persoens) ) ;.

(b) Found incapacitated under chapter 11.88 RCW (;—er—a—person)) .

(c) Who has a devel opnental disability ((under—chapter—71+A—10—RCOAN-
and—persons)) as defined under RCW 71A. 10. 020;

(d) Admtted to any ((+enrg—termeare)) facility ((t+hat—+s+Hecensed

(e) Receiving services from honme health, hospice, or honme care
agencies licensed or required to be licensed under chapter 70.127 RCW_
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(f) Receiving services froman individual provider:; or
(g) Receiving services from any individual who for conpensation
serves as a personal aide to a person who self-directs his or her own

care in his or her hone pursuant to this act.

(9) No ((f+att+—elder—or)) vul nerabl e person who relies upon and is
being provided spiritual treatnent in lieu of nedical treatnent in
accordance with the tenets and practices of a well-recognized religious
denom nation shall for that reason alone be considered abandoned,
abused, or negl ect ed.

Sec. 7. RCW43.20A 710 and 1997 ¢ 392 s 525 are each anended to
read as foll ows:

(1) The secretary shall investigate the conviction records, pending
charges or disciplinary board final decisions of:

(a) Persons being considered for state enploynent in positions
directly responsible for the supervision, care, or treatnment of
children or individuals wth nental illness or devel opnenta
disabilities; and

(b) Individual providers who are paid by the state for in-hone
services and hired by individuals wth physical disabilities,
devel opmental disabilities, nental illness, or nental inpairnent,
including but not limted to services provided under chapter 74.39A
RCW

(2) The investigation may include an exam nation of state and
national crimnal identification data. The secretary shall use the
information solely for the purpose of determning the character,
suitability, and conpetence of these applicants.

(3) The secretary shall provide the results of the state background
check on individual providers to the individuals wth physical
disabilities, developnental disabilities, nental illness, or nenta
inpairnment or to their |egal guardians, if any, for their determ nation
of the character, suitability, and conpetence of the applicants. If an
individual elects to hire or retain an individual provider after
receiving notice from the departnent that the applicant has a
conviction for an offense that would disqualify the applicant from
enpl oynent wth the departnent, then the secretary ((may)) shall deny
paynment for any subsequent services rendered by the disqualified
i ndi vi dual provider.
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(4) Crimnal justice agencies shall provide the secretary such
information as they nmay have and that the secretary may require for
such pur pose.

NEW SECTION. Sec. 8. A personal aide, in the performance of a
health care task, who is directed and supervised by a person with a
functional disability in his or her own hone, and who is registered
with the departnent of social and health services as a personal aide,
is exenpt fromany | egal requirenent to qualify and be credenti al ed by
t he departnent of health as a health care provider under Title 18 RCW
to the extent of the responsibilities provided and health care tasks
performed under this act.

NEW SECTION. Sec. 9. Sections 2 through 4 and 8 of this act are
each added to chapter 74.39 RCW

~-- END ---
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