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HOUSE BI LL 1823

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives Buck, Doumt, Sunp, Cairnes, Schoesler, Benson,
Clements, Mastin, Hankins, Skinner, Mtchell, Koster, Hatfield,
Mul | i ken, Lisk, K Schmdt, G Chandler, Eicknmeyer, Huff, Boldt and
D. Sommers

Read first tinme 02/08/1999. Referred to Conmmttee on Natural
Resour ces.

AN ACT Relating to the responsibilities of the departnment of fish
and wildlifeinrelation to native Anerican fishing rights; addi ng new
sections to chapter 77.12 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The |l egislature recognizes that the right of
each treaty tribe to take anadronous fish on their reservations is
rooted in the historic Stevens treaties. Federal courts have found
this right was reserved and protected under the suprene |law of the
land, is distinct fromrights or privileges held by others, and may not
be qualified by any action of the state. Treaty fishing rights are
also a right reserved for off-reservation fishing, but it is to be in
coormon with the citizens of Washington state. The l|legislature also
finds that the state has been given the police power to regulate off-
reservation fishing only to the extent reasonable and necessary for

conservation of the resource. The |egislature further recognizes that
federal court orders allow treaty tribes to becone self-policing of
off-reservation fishing by their tribal nenbers if the tribe neets and
mai ntai ns certain qualifications and conditions. The | egislature finds
that codification of United States v. Washington, 384 F. Supp. 312

p. 1 HB 1823



N o 0ok W0ODN R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(1974) (Boldt I) and subsequent case lawis in the best interest of all
citizens of Washington state, tribal and nontribal alike, in order to
m ni m ze m sunderstandi ngs, identify costs associated with conpliance
with federal court orders, clearly define departnental responsibilities
in inplenmenting the Boldt decision and subsequent case |aw, and
maxi m zi ng opportunity for seeking new areas of fisheries managenent
cooperation between the tribes and states.

NEW SECTION.. Sec. 2. A new section is added to chapter 77.12 RCW
to read as foll ows:

It is reasonabl e and necessary for the conservation of the state’s
wildlife resources to control poaching. It is therefore necessary for
the state to identify those who are fishing legally. To conply with
federal court orders and enable the state to readily differentiate
between treaty right and nontribal fishers and to assist in mnimzing
the burden on both treaty and nontreaty fishers:

(1) Each tribe must provide for tribal nenbership certification
At a mnimum it shall include a tribal nenber’s identification by
photograph in a suitable formthat shall be carried on the person of
each tribal nmenber when approaching, fishing in, or |eaving either on
or off-reservation waters. The departnent shall request from each
federally recogni zed fishing tribe a sanple identification docunent to
be carried by its tribal fishers by June 30th of each year.

(2) Failure of an individual tribal fisher to have proper
identification on his or her person when fishing, or when going to or
fromthe fishing site, wll cause the fisher to be subject to state
authority.

(3) For the purpose of exercising treaty fishing rights, an Indi an
may only be enrolled in one tribe. The departnent shall request an
officially approved tribal nenbership roll from each federally
recogni zed fishing tribe by June 30th of each year.

(4) Atreaty right fisher may secure the assi stance of other tri bal
fishers with off-reservation treaty fishing rights in the sane usua
and accustoned pl aces, whether or not such fishers are nenbers of the
sanme tribe or another treaty tribe. H s or her spouse, forebears,
children, grandchildren, and siblings may al so assist a fisher, but all
assisting the fisher nust possess the proper identification.

(5) If any person shows identification that he or she is exercising
the fishing rights of a treaty tribe, and if he or she is fishing in a
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usual and accustonmed place, he or she is protected under federal |aw
agai nst any state action that effects the time, place, manner, purpose,
or volume of their harvest of anadronous fish and naturally occurring
cl anms, oysters, geoduck, shrinp, and sea cucunbers, unless the state
has previously established that such an action is an appropriate
exercise of its power.

NEW SECTION. Sec. 3. A new section is added to chapter 77.12 RCW
to read as foll ows:

Federal court orders authorize the departnent to nonitor off-
reservation fishing by treaty tribes with fishing rights. Monitoring
is a reasonabl e and necessary tool to assist the treaty tribes and the
departnment as comanagers of the anadronous resources of Washington
state in readily identifying illegal off-reservation treaty right
fishing. The departnent shall request an officially approved gear
identification code from each federally recognized fishing tribe by
June 30th of each year so that departnent personnel and tribal
enforcenment officers can readily distinguish |egal fishing gear on the
waters of the state.

NEW SECTION. Sec. 4. A new section is added to chapter 77.12 RCW
to read as foll ows:

The | egi sl ature recogni zes that federal court orders provide |egal
descriptions of usual and accustoned fishing grounds for the federally
recogni zed fishing tribes in Washington. The legislature also
recogni zes t hat di sputes exi st between western Washington treaty tri bes
over the federally adjudicated usual and accustoned fishing places
designated for each tribe. It is the responsibility of the treaty
tribes to resolve these disputes, have the federal courts approve the
deci sions, and have the courts transmt the changes to the state. The
state has no ability to recogni ze clai ns of changes to these usual and
accustoned fishing places unless federal court action changes the
boundari es.

NEW SECTION.. Sec. 5. A new section is added to chapter 77.12 RCW
to read as foll ows:

The |l egi sl ature recogni zes that federal court orders stipulate the
conduct of treaty fishing in wusual and accustonmed places. The
departnent shall recogni ze:

p. 3 HB 1823



© 00 N O Ol WDN P

NNNNMNNNNNRRRRRRRRR R
N o oA WN P O O 0o Nl WWDN PO

28
29
30
31
32
33
34
35
36
37

(1) That the exercise of a treaty tribe’ s right to take anadronous
fish and naturally occurring clans, oysters, geoduck, shrinp, and sea
cucunbers is Iimted only by the geographical extent of the usual and
accustoned places, thelimts of the harvestable stock, the tribes fair
need for these species, and the opportunity for non-Indians to fish in
common with I ndians outside reservation boundari es.

(2) That in order for Wshington anadronous fishing rules not to
di scrimnate against treaty tribes, the departnment’s harvesting plan
must provide for an opportunity for treaty tribes to take, at their
of f-reservation usual and accustoned fishing places, a share of the
harvestable fish as defined under United States v. Washi ngton, 384 F.
Supp. 312 (1974) (Boldt 1) and contenpl ated under RCW 75. 08. 530.

(3) That the state of Washington, or its officers, is authorized to
arrest a nenber of one of the federally recognized treaty tribes
fishing in contravention of state | aw outsi de of the area of his or her
tribe’s usual and accustoned ground, even though the individual my
prove, in their defense in any crimnal proceeding resulting fromhis
or her arrest, that such an area in which they were fishing is a usual
and accustoned fishing ground of their tribe.

(4) That in order to achieve the nonitoring requirenents of section
2 of this act, it is reasonable and necessary for the departnent to be
apprised of all arrangenents between tribes with overl appi ng usual and
accustoned fishing areas to avoid overharvest of the fisheries
resource. The departnent shall request that the treaty tribes provide
details on the arrangenents between tribes with overl appi ng usual and
accustoned fishing areas to avoid overharvest of the fisheries
resour ce.

NEW SECTION.. Sec. 6. A new section is added to chapter 77.12 RCW
to read as foll ows:

The | egi sl ature recogni zes that federal court orders stipulate the
nunber of fish allowed for cerenonial purposes is limted to the nunber

of fish actually wused for traditional tribal cerenonies. The
departnent shall count cerenonial fishin the share of fish that treaty
right fishers have an opportunity to take. To mnimze

m sunderstandi ngs and sinplify comanagenent responsibilities, the
departnent shall request tribes taking cerenonial fish off-reservation
to notify the departnent as to tine and area of cerenonial fishery.
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NEW SECTION. Sec. 7. A new section is added to chapter 77.12 RCW
to read as foll ows:

The | egi sl ature recogni zes that federal court orders stipul ate that
fish taken for subsistence shall be limted to the nunber of fish
actually used for personal subsistence consunption by tribal nenbers
and their imediate famlies. The departnent shall count subsistence
fish in the share of fish that treaty right fishers have an opportunity
to take. To help mnimze public msunderstandings of the triba
subsi stence harvest right, the departnent shall seek to develop jointly
with each federally recognized fishing tribe, as a conponent of its

comanagenent plan, agreenents as to how subsistence fish wll be
separated from commercial fish harvests and how the conbined
cerenonial, subsistence, and comrercial catch wll inpact the

wat er sheds in which the harvest occurs.

NEW SECTION. Sec. 8. A new section is added to chapter 77.12 RCW
to read as foll ows:

The | egi sl ature recogni zes that federal court orders stipul ate that
the regul ation of off-reservation Indian fishing by the United States,
the state of Washington, or northwest Indian tribes does not preenpt
the regul ation by either of the other two. Jurisdiction of each entity
to regulate is wuninpaired by the exercise of another entity’'s
jurisdiction.

NEW SECTION.. Sec. 9. A new section is added to chapter 77.12 RCW
to read as foll ows:

The legislature recognizes that federal <court orders permt
federally recognized treaty tribes to becone self-policing under the
foll ow ng conditions:

(1) Treaty tribes may becone self-policing off the reservation if
they nmeet and maintain specific qualifications and conditions as
specified under United States v. Washington, 384 F. Supp. 312 (1974)
(Boldt 1) and subsequent case |aw. Before self-regulation is
authorized, a tribe nust establish to the satisfaction of the
departnent or the court, that the tribe has:

(a) A conpetent, responsi ble, and well-organi zed tri bal governnent
able to adopt and apply off-reservation fishing regulations that, if
strictly enforced, will not adversely affect conservation;
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(b) Personnel trained for and conpetent to provide effective
enforcenent of all tribal fishing regulations;

(c) Qualified experts in fishery science and nmanagenent who are
either on the tribal staff or whose services are arranged for and
readily available to the tribe;

(d) An officially approved tribal nenbership roll;

(e) A provision for tribal nenbership certification. Each
i ndi vi dual nust have photographic identification in a suitable form
and each individual must carry the photographic identification when
approaching, fishing in, or leaving either on or off-reservation
wat er s;

(f) Full and conplete tribal fishing regulations, which before
adoption, have been discussed in their proposed final formwth the
departnent and include in the regulations any state rule that has been
established to the satisfaction of the tribe, or upon hearing by or
under direction of the court, to be reasonable and necessary for
conservation

(g) A provision for the nonitoring of off-reservation Indian
fishing by the departnent to the extent reasonable and necessary for
conservation; and

(h) Fish catch reports, as to both on and off-reservation treaty
right fishing, when requested by the departnent for the purpose of
establishing escapenent goals and other reasonable and necessary
conservati on purposes.

(2) Wien a tribe has fully net the qualifications and conditions of
subsection (1) of this section, the tribe shall be relieved of state
regul ati on except to the extent specified in the stated conditions.
Failure of atribe toeither maintainits required qualifications or to
abi de by and adhere to prescribed conditions when established and not
pronmptly corrected, shall suspend self-regulation by such tribe until
that time as all required qualifications and conditions are fully
est abl i shed.

(3) Aself-regulating tribe does not have the authority to enforce
its off-reservation fishing regul ati ons agai nst persons who are not
menbers of the tribe. However, tribes should report an apparent m suse
of the fishery to the state if a non-Indian is involved or to the tribe
of a treaty fisher. |If appropriate action is not taken by the state,
the report should be brought to the court for such action as the court
deens appropri ate.
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NEW SECTI ON. Sec. 10. A new section is added to chapter 77.12 RCW
to read as foll ows:

The | egislature recogni zes that federal court orders permt state
regul ation of the treaty fishing right in certain circunstances.

(1) Except for tribes entitled to self-regulation of tribal
fishing, the right of treaty tribes to take anadromous fish may be
regul ated by the departnent in the follow ng manner:

(a) State regulation of fishing rights nust not discrimnate
agai nst I ndi ans and nust neet appropriate due process standards;

(b) Every regulation of treaty right fishing nust be strictly
limted to specific neasures that before becom ng effective have been
established by the departnent, either to the satisfaction of all
affected tribes or upon hearing by or under direction of the district
court, to be reasonable and necessary to prevent denonstrable harmto
t he actual conservation of fish. 1In order for a state fishing rule to
be reasonabl e and necessary for conservation, it nust, when consi dered
in the context of the total regulatory plan, be designed to preserve
and mai ntain the resource;

(c) State treaty right fishing rules shall be published either
separate and apart fromother state fishing rules or as a separate and
plainly | abel ed part thereof readily distinguishable fromother fishing
rul es;

(d) No state fishing rules applied to off-reservation treaty
fishing can be valid unless and until it has been shown to be
reasonabl e and necessary for conservati on;

(e) Arrest or seizure of property owned or in permtted custody of
a treaty right fisher under a rule not previously established to be
reasonabl e and necessary for conservation is unlawful and may be
actionable as to any official or private person authorizing or
commtting such an unlawful arrest or seizure; and

(f) To neet appropriate standards, state fishing rules that affect
the harvest by Indian tribes on future runs nust receive a full, fair,
and public consideration and determnation in accordance with the
requi renents of chapter 34.05 RCW

(2) I'f any person shows identification that he or she is exercising
the fishing rights of a treaty tribe and if he or she is fishing in a
usual and accustoned place, they are protected under federal |[|aw
agai nst any state action that affects tinme, place, manner, purpose, or
vol une of his or her harvest of anadronmous fish, unless the state has
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previously established that such an action is an appropriate exercise
of its power.

(3) If a nenber of a nonself-regulating tribe is alleged to be
guilty of msuse of the treaty fishery, such an incident is to be
reported to his or her tribe for adjudication, and failing pronpt and
appropriate action there, the matter nust be brought to the court for
such action as the court finds appropriate.

(4) Any person who woul d qualify under chapter 34.05 RCWas having
standing to obtain judicial review of the departnent’s failure to
enforce any provision of sections 2 through 13 of this act may file a
petition for civil enforcenment seeking an order requiring perfornmance
and reasonabl e attorneys’ fees.

NEWSECTION. Sec. 11. A newsection is added to chapter 77.12 RCW
to read as foll ows:

The | egislature recognizes that it is in the best interest of al
of the citizens of the state to have rules that clearly spell out
tribal and nontribal fishing responsibilities.

(1) The departnent shall nmeet with federally recognized fishing
tribes to develop a state treaty right fishing agreenent. The
agreenent shall be conpleted annually in tine to be incorporated into
t he subm ssion of tribal regulations as required by federal court order
for tribes seeking to obtain or maintain off-reservation self-policing
authority.

(2) The departnment shall annually publish a state treaty right
fishing agreenent that is either separate and apart from other state
fishing rules or as a separate and plainly | abeled part that is readily
di stingui shable from other fishing rules.

(3) The departnent shall assist federally recognized Indian tribes
to neet the federal court-ordered requirenents to becone self-policing
of off-reservation fisheries enforcenent. An Indian tribe, seeking to
satisfy the qualifications that its fishing regulations wll not
adversely affect conservation, nust pronptly prepare its regul ations
and submt them to the departnent, which will exam ne the proposed
regul ations for alleged inadequaci es. Fai |l i ng agreenent between the
parties, the proposed regulations wll be reviewable by the court on
application of either party.

(4) The departnment may adopt fishing regulations of a
self-regulating tribe, but only if state adoption is consistent with
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chapter 34.05 RCW Before a state rule can be enforced against any
treaty fisher, the state nust denonstrate that the rule is designed to
preserve, conserve, and maintain the resource.

NEW SECTI ON. Sec. 12. A new section is added to chapter 77.12 RCW
to read as follows:

The department shall review a tribe's application to obtain or
mai ntai n off-reservation self-policing authority wwthinforty-five days
and provide the tribe, the governor, the | eadership of the | egislature,
and the attorney general wth the findings of the review in witing.
The departnment shall deny the tribal request for self-policing
authority solely for failure to neet the federal court-ordered
requirenents in section 9 of this act.

NEW SECTI ON. Sec. 13. A newsection is added to chapter 77.12 RCW
to read as foll ows:

The departnent shall determ ne which departnent activities are
directly attributable to conpliance with United States v. Washi ngton
384 F. Supp. 312 (1974) (Boldt I) and its subproceedi ngs and provide a
cost for those activities to the natural resources commttees of the
house of representatives and senate annually.

~-- END ---
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