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HOUSE BI LL 1669

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives Koster, Cairnes, MMorris, DeBolt, Sunp, Lanbert,
Mul | i ken, Buck, D. Somrers, Benson, Pennington, Melke, Boldt and
Schoesl er

Read first time 02/02/1999. Referred to Cormittee on Judiciary.

AN ACT Relating to the protection of private property; anmendi ng RCW
4.16.100; adding a new section to chapter 4.84 RCW adding a new
chapter to Title 64 RCW providing effective dates; and declaring an
ener gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds and decl ares that:

(1) Article I, section 16 of the state Constitution prom ses
protection of the people’'s rights in their private property by
providing that "No private property shall be taken or damaged for
public or private use wthout just conpensation having been first
made." This act is intended to avoid the damagi ng of private property
by regul ation and provide a practical renmedy when private property is
damaged by governnent regul ation;

(2) The Fifth Amendnent to the United States Constitution's
guarantee that private property shall not be taken for public use
W t hout just conpensation was designed to bar governnment from forcing
sone people alone to bear public burdens which in all fairness and
justice should be borne by the public as a whol e;
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(3) The private right to own, possess, and use private property is
a fundanmental civil right and an essential feature of living in a free
soci ety;

(4) The public has an interest in protecting natural,
environnental, and aesthetic resources. The public desire to provide
such public anenities should be supported by public funds;

(5) The cumul ative reduction in the value of private property
rendered practically unusable by governnent regulation limts the tax
base and drives up the property tax rates of others;

(6) The econony of Washington state is harmed by unconpensated or
unmtigated restrictions on real property by reducing the net worth of
privately held real estate which could be used productively in creating
busi nesses and jobs for Washington citizens;

(7) The crucial goal of maki ng housi ng af f ordabl e has been hanpered
by restrictions on the use of |and which reduce the supply of viable
buil ding sites by driving up the price of such sites;

(8) Many restrictions on |land use exist to protect environnmental
consi derations which, due to the lack of protection over the decades,
has resulted in negative cumulative inpacts of l|and use on the
envi ronnent . Fairness and justice require that the public, which
cunmul atively over time has contributed to negative environnental
i npacts, pay the costs of providing renedies, rather than forcing a few
menbers of society to pay for the necessary renedi es; and

(9) This act is necessary to ensure that when the public desires
natural, environnmental, scenic, or aesthetic values on private property
whi ch | eave the owner of the private property owner with no practica
use of any portion of private property, the public wll either mtigate
t he damage to the private property owner caused by restrictions on | and
use or provide conpensation.

NEW SECTI ON. Sec. 2. Unless the context clearly requires
otherwise, the definitions in this section apply throughout this
chapter.

(1) "Conpensation" nmeans renuneration which equals the reduction in
the fair market value of private real property that is attributable to
a restriction on the use of the property or any part thereof.

(2) "Governnent entity" neans Washington state, state agencies,
agenci es and conm ssions funded, in whole or in part, by the state,
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counties, cities, towns, special districts, nunicipal corporations, or
quasi - muni ci pal corporations.

(3) "Inpose" neans for an official or enployee of a governnent
entity to apply arestriction on land use to a particul ar piece of real
property in response to the property owner’s use or project permt
application under chapter 36.70B RCW

(4) "Real property" neans any interest in real property recognized
under Washington law, including water, crops, forest products,
m neral s, or other natural resources.

(5) "Reasonable economcally beneficial or productive uses" are
uses of property which are nore than nom nal or passive and which are
proportionate to the owner’s reasonabl e econom c expectations in |ight
of the historically permtted uses of the property and property within
t he same general area as the subject property in addition to any ot her
factors relating to reasonabl e expectations.

(6) "Restriction” or "restricting” neans alimtation, requirenent,
regulation, or restriction by a governnent entity that limts the use
of real property, including those inposed by the application of
ordi nances, resolutions, rules, regulations, policies, statutes, and
conditions of |and use approval.

(7) "Unreasonabl e use of real property" neans use of real property
that a reasonable person in the community where the real property is
| ocated would consider unreasonable in light of the historically
permtted uses of the subject real property and of simlar real
property within the sane general area as the subject real property.
This definition is intended to include all actions that constitute
nui sances under conmon | aw.

(8) "Land use legislation" nmeans any plan, ordinance, resolution,
policy, or rule which has general application and which is adopted by
a | ocal governnent entity that restricts, or authorizes restrictions on
the use of all or a portion of the private real property.

NEW SECTI ON. Sec. 3. (1) Except in cases of energency that
require the inposition of noratoria or prohibitions on devel opnent t hat
are effective for a period not to exceed sixty days to protect life or
prevent physical danmage to property, land use |egislation may be
enacted after the effective date of this section only after the
procedural requirenents of this section have been foll owed.
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(2) A governnent entity may not enact | and use | egislation wthout
hol ding a public hearing on the proposed |and use |egislation. The
required public hearing may be held by the governing body, a planning
comm ssion, or both. Notice of the public hearing shall be published
at least thirty and not nore than forty days in advance of the public
hearing in the nost widely circul ated newspaper in the jurisdiction of
t he governnment entity, with the adverti senent intentionally designedto
attract public attention. The advertisenent shall be of a size no

smaller than four inches by four inches and shall be placed
consistently in the same section or location in the paper other than
with classified advertisenents. The published notice nust notify

readers of the foll ow ng:

(a) A general description of the proposed | and use | egislation;

(b) The tinme, date, and location of the public hearing for
consi deration of the proposed | and use |egislation;

(c) Where nenbers of the public may inspect the text of the
proposed | and use | egislation;

(d) Al of the purposes of the proposed | and use | egislation;

(e) The right of persons to propose alternatives to the proposed
| and use legislation which nust be submtted in witing prior to the
public hearing; and

(f) The obligation of the governnment entity to respond to each
alternative in witing.

(3) Any person affected by the proposed legislation may offer
alternatives to the proposed legislation to fulfill the stated
pur poses. Al ternatives nust be submtted in witing prior to the
public hearing required by subsection (2) of this section. Prior to
the adoption of the land use |legislation, the government entity nust
consider all proposed alternatives and nust respond in witing stating
the reason or reasons each alternative was rejected or accepted in
whole or in part. These witten responses nust be made available to
t he public.

(4) The county treasurer nust include with each property tax
statenment required under RCW 84.56.050 a statenment identifying the
dates during the foll om ng year at which notices required by subsection
(2) of this section wll be published on behalf of all governnment
entities wwthin the county. The statenent nust al so identify the paper
in which the notice will be published. The county treasurer may adopt
a reasonable tineline and fee applicable to governnent entities to
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cover the cost of submtting the information required for inclusion in
this statenent.

(5 Any resident or real property owner subject to the |and use
| egislation may enforce the requirenents under this section in the
superior court in the county where the governnent entity is | ocated by
filing a petition for a wit of prohibition pursuant to chapter 7.16
RCW prohibiting the adoption, inplenentation, or enforcenent of the
| and use | egi sl ati on wi thout conplying with the procedural requirenents
of this section. In enforcing this section, the superior court may
only consider whether the governnent entity conplied with the
procedural requirenents of this section, but may not substitute its
j udgnent for the judgnent of the governnent entity in deciding to enact
the proposed | and use legislation or in deciding to reject or accept
alternatives

(6) This section does not preclude any action at law or equity
that a real property owner would have had if this chapter had not been
enact ed.

NEW SECTI ON. Sec. 4. (1) If a governnment entity inposes a
restriction on the use of any portion of real property and that
restriction damages the property by decreasing the fair market val ue of
the real property by either precluding an existing or previously
existing use, which is not an unreasonable use of property, or
precluding substantially all reasonable economcally beneficial or
productive uses of any portion of private real property, then the
government entity shall

(a) Pay conpensation to the owner of a parcel of real property; or

(b) Wth the property owner’s consent, mtigate the damage to the
real property caused by the restriction by using nethods of mtigation
which include, but are not |limted to, those recognized in RCW
36. 70A. 070(5) and 36. 70A. 090, such as:

(1) Adjusting |anding developnent or permt standards, such as
cl ustering;

(1i) Increasing or nodifying the density, intensity, or use of
areas of devel opnent;

(ti1) Allow ng transfer devel opnent rights; or

(1v) Exchanging surplus property owned by the governnent entity.

(2) The mtigation or conpensation requirenment in subsection (1) of
this section does not apply when:
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(a) The restriction only prevents, mtigates, or abates injuries to
anot her person or property that the governnent entity is able to
denonstrate are likely to be directly caused by an unreasonabl e use of
the real property; or

(b) The restriction:

(1) I's part of a zoning ordinance common to the area surroundi ng
the real property;

(1i) Creates limtations that burden every parcel of real property
with the sanme zoni ng designation equally, including property line set
back restrictions and building height limtations, but not including
set back restrictions which vary based on the particular natural
environnental conditions of the real property, such as buffers for
wetl ands or wldlife habitat; and

(iii1) In effect conpensates all property owners subject to the
restrictions by the reciprocal nature of the restrictions; or

(c) Federal |aw mandates the inposition of the restriction.

(3) The state is responsible for conpensation and costs awarded
when ot her governnent entities inpose a restriction on the use of real
property that is mandated by state law or a state agency. Wen a
state-mandated restriction falls wthin the jurisdiction of a state
agency, paynent of conpensation nust be from the operating funds
appropriated to the agency. Agenci es payi ng conpensation and costs
under this section shall report all paynments to the office of financial
managenent within five days of paynent.

(4) An award or paynment of conpensation under this section shal
operate to grant to and vest in any governnent entity that pays
conpensation the right, title, and interest in the property for which
t he conpensati on has been paid and, upon receipt of the conpensation,
the property owner shall deliver to the governnent entity a deed to the
property interest taken by the restriction. |f the real property owner
and governnent entity cannot agree, the superior court shall determ ne
the interest that accurately represents the real property interest
which has been purchased by the governnent entity, such as a
conservation easenent or fee title, and determ ne the formof the deed
to be delivered. Filing of the deed is at the governnent entity’s
expense and the governnment entity shall refund any property taxes the
owner pays for the property transferred after the date the restriction
was i nposed.
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NEWSECTION. Sec. 5. (1) Areal property owner seeking to enforce
the requirenents under section 4 of this act nmust request conpensation
fromthe governnment entity inposing the restriction by filing awitten
request for conpensation that identifies the restriction at issue and
specifies the I evel of conpensation or type of mtigation requested.
A real property owner is not required to pursue any other
admnistrative renedies relating to use or a pending request for a
permt to use the real property in any particular manner to establish
a justiciable claimunder this chapter.

(2) The governnment entity has thirty days to reject or accept a
real property owner’s request for conpensation under subsection (1) of
this section. The governnent entity may choose not to inpose the
restriction, to grant a variance from the restriction, to pay
conpensation, to offer to mtigate the burden caused by the inposition
of the restriction, or any conbination of these options.

(3) The requirenents under section 4 of this act may be enforced in
superior court against a governnent entity by the owner of real
property subject to the restriction within the tine period established
in RCW4.16.100. Property owners may al so rai se any state or federal
statutory or constitutional clains arising fromthe governnent entity’s
inposition of the restriction or the decisionto reject in whole or in
part the property owner’s request for conpensation. It is not
necessary for the restriction to be chall enged under any ot her basis or
for a property owner to seek relief through any other process before a
cl ai mfor conpensation can be made.

(4) The superior court shall rule on all issues de novo and gi ve no
deference to findings, if any, issued by the governnent entity rel ating
to its conpliance with this chapter. Property owners are entitled to
a jury trial on the anmount of conpensation required under this chapter
as in cases under em nent domain. In calculating the anount of
conpensation to be paid, the court may consider the value of mtigation
of fered by the governnent entity under section 4(1)(b) of this act.

(5 In defending against a claimfor conpensation, a governnent
entity that intends to rely on the exceptions set forth in section 4(2)
of this act has the burden to denonstrate by clear and convincing
evidence that the restriction qualifies as an exception and is exenpt
fromthe conpensation requirenent of this chapter.

(6) In defending against a claim for conpensation filed in the
superior court, a governnment entity that intends to rely on section
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4(4) of this act for liability by the state, nust join the state as a
defendant within thirty days of the service of the original conplaint
seeki ng conpensation under this chapter

(7) Aprevailing plaintiff or petitioner is entitled to recover the
costs incurred in enforcing this chapter as provided in section 8 of
this act.

NEW SECTI ON. Sec. 6. This act does not apply to actions by
government entities in their exercise of the power of em nent domain.

Sec. 7. RCW4.16.100 and Code 1881 s 29 are each anended to read
as follows:

Wthin two years:

(1) An action for libel, slander, assault, assault and battery, or
fal se inprisonnent.

(2) An action upon a statute for a forfeiture or penalty to the
state.

(3) An action under the private property protection act, chapter
64.-- RCW (sections 1 through 6 and 9 through 11 of this act).

NEW SECTION. Sec. 8. A new section is added to chapter 4.84 RCW
to read as foll ows:

A prevailing plaintiff or petitioner is entitled to recover the
costs incurred in enforcing chapter 64.-- RCW(sections 1 through 6 and
9 through 11 of this act), including reasonable attorneys’ fees. A
real property owner prevails under section 4 of this act if he or she
recei ves nore conpensation than offered by the governnent entity under
section 5(2) of this act.

NEW SECTION. Sec. 9. This chapter nay be known and cited as the
private property protection act.

NEW SECTI O\ Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON.  Sec. 11. (1) Section 3(4) of this act takes effect
January 1, 2000.
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(2) The remainder of this act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
June 15, 1999, and applies prospectively to restrictions inposed after
t hat date.

NEW SECTION.  Sec. 12. Sections 1 through 6 and 9 through 11 of
this act shall constitute a new chapter in Title 64 RCW

~-- END ---
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