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HOUSE BI LL 1448

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives Linville, G Chandler, Cooper, Ericksen, Anderson
and Morris

Read first time 01/25/1999. Referred to Commttee on Agriculture &
Ecol ogy.

AN ACT Relating to clarifying state agency responsibility for
cl eaning up contam nated sedi nents; anendi ng RCW 79. 90. 465; adding a
new section to chapter 79.90 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The |legislature recognizes that many of the
state’s harbors are i npacted fromdecades of urban popul ati on growth as
wel |l as transportation, industrial, and comrercial uses. The state
reaffirms the critical inportance of its harbor areas for the
constitutionally recognized purposes of commerce and navigation, and
al so recognizes that its estuaries and harbors are critical to the
health of its aquatic environnment, including endangered species of
sal non.

The | egislature acknowl edges that in sone harbors the state, as
both a regul ator and a manager of aquatic | ands, nust be a cooperative
partner in conprehensive community efforts to revitalize and restore
ur ban harbors, and prepare recovery plans that address the requirenents
of the federal endangered species act.

In order to encourage the cleanup of contam nated areas of urban
harbors, revitalize inportant water-dependent industries, inprove
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habitat for native fish populations, and establish certainty for
shoreline communities, the legislature declares its intent to
centralize and streanmine the state’s deci si on-maki ng processes for the
conprehensi ve cl eanup of urban harbors. The departnment of ecol ogy
shall assune primary responsibility, on behalf of the state, for
wor ki ng cooperatively and expeditiously wwth | ocal communities to seek
rapid and innovative cleanup solutions for state-owned aquatic | ands.
The departnment of ecology s decisions for renediation of state-owned
aquatic |lands shall be binding on all other state agencies.

The | egi sl ature al so declares that it intends to use existing | aws
and powers, particularly chapter 70.105D RCW the nodel toxics control
act, and chapter 90.48 RCW to effect the cleanup of urban harbors.
The primary policies and processes of these laws, conbined with the
state environnental policy act, chapter 43.21C RCW shall be the basis
of the departnment of ecology’ s urban harbor cleanup strategy. For
aquatic cleanups conducted under the conprehensive environnental
response, conpensation, and liability act, the departnment of ecol ogy
shall assunme primary responsibility for coordinating and naking
deci sions on behal f of the state.

The legislature recognizes that |ocal governnents, through the
shorel i ne managenent act, chapter 90.58 RCW and t he growth managenent
act, chapter 36.70A RCW have planned conprehensively in conjunction
with the state for the land uses that wll occur on and around urban
harbors. These | and use pl anni ng processes, coupled with existing port
di strict conprehensive plans, are declared to be the primary |and use
pl anni ng processes for urban harbors.

In all land managenent nmatters invol ving state-owned aquatic |and
ot her than the cl eanup of state-owned aquatic |and, the departnment of
natural resources shall retain all of its powers and responsibilities
for inplementing chapters 79.90 through 79.96 RCWand shall continue to
exercise all of these existing Iland managenent powers and
responsibilities.

NEW SECTION. Sec. 2. A new section is added to chapter 79.90 RCW
to read as foll ows:

The state finds that it nay be appropriate to use state-owned
aquatic lands as part of a conprehensive renedial action for
contam nated sedinents from state or federally ordered cleanups of
aquatic areas, or as mtigation for the habitat inpacts of cleanup or
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di sposal actions. In exam ning a proposal to use state-owned aquatic
| ands for disposal or habitat mtigation, the departnent of ecology is
directed to evaluate a range of alternatives that balance habitat
i npacts, inpacts to navigation and water-borne comerce, the liability
of the state or other parties potentially |iable under chapter 70.105D
RCW cost-effectiveness, and the benefits of expeditiously reducing the
availability of hazardous substances to the environnment. |In exam ning
remedi ation alternatives, the departnent of ecology shall follow
constitutional mandates to reserve harbor areas for navigation and
CONEr ce.

The use of state-owned aquatic | ands under this section requires a
use authori zati on. An agreed order or consent decree issued under
chapter 70.105D RCW constitutes a use authorization for state-owned
aquatic lands. In devel opi ng such a use authorization, the departnent
of ecology shall have the power to obligate the state on matters
relating to: (1) deanups of contam nated sedi nents on state-owned
aquatic land; or (2) the selection and inplenentation of protective
cl ean-up neasures involving disposal of contam nated sedinents on
st at e-owned aquatic | and.

Any such agreed order or consent decree shall contain those
measures as the departnent of ecol ogy deens are necessary to i ndemify
or otherwise hold the state harmless for liability from potentially
|iable parties under chapter 70.105D RCW The departnent of ecol ogy
shall consult with the departnent of natural resources regarding the
content of the indemity measures in those instances where the
departnment of natural resources is not a potentially |liable party under
chapter 70.105D RCW

Sec. 3. RCW79.90.465 and 1984 ¢ 221 s 4 are each anended to read
as follows:

The definitions in this section apply throughout chapters 79.90
t hrough 79. 96 RCW

(1) "Water-dependent use" neans a use which cannot | ogically exist
in any location but on the water. Exanpl es include, but are not
limted to, water-borne commerce; termnal and transfer facilities;
ferry termnals; watercraft sales in conjunction with other water-
dependent wuses; watercraft construction, repair, and naintenance;
nmoorage and | aunching facilities; aquaculture; |og boom ng; aquatic
habitat mtigation; and public fishing piers and parks.
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(2) "Water-oriented use" neans a use which historically has been
dependent on a waterfront |ocation, but with existing technol ogy coul d
be | ocated away from the waterfront. Exanpl es include, but are not
l[imted to, wood products manufacturing, watercraft sales, fish
processing, petroleum refining, sand and gravel processing, |og
storage, and house boats. For the purposes of determ ning rent under
this chapter, water-oriented uses shall be classified as water-
dependent uses if the activity either is conducted on state-owned
aquatic lands | eased on Cctober 1, 1984, or was actually conducted on
the state-owned aquatic |lands for at |east three years before October
1, 1984. |If, after October 1, 1984, the activity is changed to a use
ot her than a water-dependent use, the activity shall be classified as
a nonwat er - dependent use. |If continuation of the existing use requires
| easi ng addi ti onal state-owned aquatic | ands and is permtted under the
shorel i ne managenent act of 1971, chapter 90.58 RCW the departnment may
al | ow reasonabl e expansi on of the water-oriented use.

(3) "Nonwat er-dependent use" neans a use which can operate in a
| ocation other than on the waterfront. Exanples include, but are not
limted to, hotels, condom niunms, apartnents, restaurants, retai
stores, and warehouses not part of a marine termnal or transfer
facility.

(4) "Log storage" neans the water storage of logs in rafts or
ot herwi se prepared for shipnent in water-borne conmerce, but does not
include the tenporary holding of logs to be taken directly into a
vessel or processing facility.

(5) "Log boom ng" neans placing logs into and taking them out of
the water, assenbling and di sassenbling log rafts before or after their
nmovenent in water-borne commerce, related handling and sorting
activities taking place in the water, and the tenporary hol di ng of | ogs
to be taken directly into a processing facility. "Log boom ng" does
not include the tenporary holding of logs to be taken directly into a
vessel

(6) "Departnent" neans the departnent of natural resources.

(7) "Port district" neans a port district created under Title 53
RCW

(8) The "real rate of return” nmeans the average for the nost recent
ten cal endar years of the average rate of return on conventional real
property nortgages as reported by the federal home | oan bank board or
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any successor agency, mnus the average inflation rate for the nost
recent ten cal endar years.

(9) The "inflation rate" for a given year is the percentage rate of
change in the previous calendar year’s all comodity producer price
i ndex of the bureau of | abor statistics of the United States depart nment
of commerce. |f the index ceases to be published, the departnent shal
designate by rule a conparabl e substitute index.

(10) "Public wutility lines" neans pipes, conduits, and simlar
facilities for distribution of water, electricity, natural gas,
t el ephone, other el ectronic conmuni cation, and sewers, including sewer
outfall lines.

(11) "Term nal " means a poi nt of interchange between | and and wat er
carriers, such as a pier, wharf, or group of such, equipped wth
facilities for care and handling of cargo and/ or passengers.

(12) "State-owned aquatic |ands" neans those aquatic |ands and
wat erways admnistered by the departnent of natural resources or
managed under RCW 79.90.475 by a port district. "State-owned aquatic
| ands" does not include aquatic | ands owned in fee by, or w thdrawn for
the use of, state agencies other than the departnment of natural
resour ces.

~-- END ---
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