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HOUSE BI LL 1091

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Representatives Barl ean and Eri cksen

Read first time 01/14/1999. Referred to Commttee on Crimnal Justice
& Corrections.

AN ACT Rel ating to sex of fender sentenci ng; anmendi ng RCW9. 94A. 120,
9. 94A. 030, 9.94A 123, 9.94A 130, 9.94A 137, 9.94A 205, 9.94A 440,
18. 155. 010, 18.155.020, 18.155.030, 72.09.340, and 88.12.033; and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 120 and 1998 ¢ 260 s 3 are each anended to read
as follows:

When a person is convicted of a felony, the court shall inpose
puni shnment as provided in this section.

(1) Except as authorized in subsections (2), (4), (5), and (6)((+
and—8))) of this section, the court shall inpose a sentence within the
sentence range for the offense.

(2) The court may inpose a sentence outside the standard sentence
range for that offense if it finds, considering the purpose of this
chapter, that there are substantial and conpelling reasons justifying
an exceptional sentence.

(3) Whenever a sentence outside the standard range is inposed, the
court shall set forth the reasons for its decision in witten findings
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of fact and conclusions of law. A sentence outside the standard range
shall be a determ nate sentence.

(4) A persistent offender shall be sentenced to a term of tota
confinenent for |ife without the possibility of parole or, when
aut hori zed by RCW 10.95.030 for the crinme of aggravated nurder in the
first degree, sentenced to death, notw thstandi ng the maxi num sent ence
under any other law. An offender convicted of the crime of murder in
the first degree shall be sentenced to a termof total confinenent not
| ess than twenty years. An offender convicted of the crine of assault
inthe first degree or assault of achild in the first degree where the
of fender used force or neans likely to result in death or intended to
kill the victimshall be sentenced to a termof total confinenent not
| ess than five years. An offender convicted of the crime of rape in
the first degree shall be sentenced to a termof total confinenent not
| ess than five years. The foregoing mninumterns of total confinenent
are mandatory and shall not be varied or nodified as provided in
subsection (2) of this section. |In addition, all offenders subject to
the provisions of this subsection shall not be eligible for community
custody, earned early release tine, furlough, honme detention, partial
confinement, work crew, work release, or any other form of early
rel ease as defined under RCW9. 94A. 150 (1), (2), (3), (5), or (7), ((eFr
8)y-)) or any other form of authorized |eave of absence from the
correctional facility while not in the direct custody of a corrections
officer or officers during such mninmum terns of total confinenent
except in the case of an offender in need of energency nedical
treatnent or for the purpose of commtnent to an inpatient treatnent
facility in the case of an offender convicted of the crine of rape in
the first degree.

(5 In sentencing a first-time offender the court may waive the
inposition of a sentence within the sentence range and inpose a
sentence which may include up to ninety days of confinenment in a
facility operated or wutilized under contract by the county and a
requi renent that the offender refrain from commtting new offenses
The sentence may al so i nclude up to two years of comrunity supervi sion,

which, in addition to <crime-related prohibitions, may include
requirenents that the offender perform any one or nore of the
fol | ow ng:

(a) Devote tine to a specific enploynent or occupation
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(b) Undergo avail able outpatient treatnent for up to two years, or
i npatient treatnent not to exceed the standard range of confinenent for
t hat of fense;

(c) Pursue a prescribed, secular course of study or vocationa
trai ni ng;

(d) Remain within prescribed geographi cal boundaries and notify the
court or the comunity corrections officer prior to any change in the
of fender’ s address or enpl oynent;

(e) Report as directed to the court and a comrunity corrections
of ficer; or

(f) Pay all court-ordered |legal financial obligations as provided
in RCW9. 94A 030 and/or perform community service work.

(6)(a) An offender is eligible for the special drug offender
sentencing alternative if:

(i) The offender is convicted of the manufacture, delivery, or
possession with intent to manufacture or deliver a controll ed substance
classified in Schedule | or Il that is a narcotic drug or a felony that
is, under chapter 9A. 28 RCW or RCW 69.50.407, a crimnal attenpt
crimnal solicitation, or crimnal conspiracy to commt such crines,
and the violation does not involve a sentence enhancenent under RCW
9. 94A. 310 (3) or (4);

(1i) The offender has no prior convictions for a felony in this
state, another state, or the United States; and

(ti1) The offense involved only a small quantity of the particul ar
control | ed substance as determ ned by the judge upon consi deration of
such factors as the weight, purity, packaging, sale price, and street
val ue of the controlled substance.

(b) I'f the mdpoint of the standard range is greater than one year
and the sentencing judge determ nes that the offender is eligible for
this option and that the offender and the community will benefit from
t he use of the special drug offender sentencing alternative, the judge
may wai ve i nposition of a sentence within the standard range and i npose
a sentence that nust include a period of total confinenent in a state
facility for one-half of the m dpoint of the standard range. During
incarceration in the state facility, offenders sentenced under this
subsection shal |l undergo a conprehensi ve subst ance abuse assessnent and
receive, within avail abl e resources, treatnment services appropriate for
the offender. The treatnent services shall be designed by the division
of al cohol and substance abuse of the departnent of social and health
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services, in cooperation with the departnment of corrections. |If the
m dpoi nt of the standard range is twenty-four nonths or |ess, no nore
than three nonths of the sentence may be served in a work rel ease
status. The court shall also inpose one year of concurrent comunity
custody and comunity supervision that nust include appropriate
out patient substance abuse treatnent, «crine-related prohibitions

including a condition not to use illegal controlled substances, and a
requirenent to submt to urinalysis or other testing to nonitor that
st at us. The court may require that the nonitoring for controlled

substances be conducted by the departnent or by a treatnent
alternatives to street crine programor a conparable court or agency-
referred program The offender may be required to pay thirty dollars
per nonth while on community custody to offset the cost of nonitoring.
In addition, the court shall inpose three or nore of the follow ng
condi tions:

(1) Devote time to a specific enploynent or training;

(1i) Remain within prescribed geographical boundaries and notify
the court or the community corrections officer before any change in the
of fender’ s address or enpl oynent;

(i11) Report as directed to a community corrections officer;

(iv) Pay all court-ordered | egal financial obligations;

(v) Performcommunity service work;

(vi) Stay out of areas designated by the sentencing judge.

(c) If the offender violates any of the sentence conditions in (b)
of this subsection, the departnent shal | I npose  sanctions
admnistratively, wth notice to the prosecuting attorney and the
sentencing court. Upon motion of the court or the prosecuting
attorney, a violation hearing shall be held by the court. If the court
finds that conditions have been willfully violated, the court may
i npose confinenent consisting of up to the remaining one-half of the
m dpoi nt of the standard range. Al total confinenent served during
the period of comunity custody shall be credited to the offender,
regardl ess of whether the total confinenent is served as a result of
the original sentence, as a result of a sanction inposed by the
departnment, or as aresult of a violation found by the court. The term
of community supervision shall be tolled by any period of tinme served
in total confinenent as a result of a violation found by the court.

(d) The departnent shall determne the rules for calculating the
value of a day fine based on the offender’s inconme and reasonable
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obl i gations which the offender has for the support of the offender and
any dependents. These rules shall be developed in consultation with
the adm nistrator for the courts, the office of financial managenent,
and the comm ssion.

(7) I1f a sentence range has not been established for the
defendant’s crine, the court shall inpose a determ nate sentence which
may include not nore than one year of confinenent, conmunity service
work, a term of conmmunity supervision not to exceed one year, and/or
other legal financial obligations. The court may inpose a sentence
whi ch provides nore than one year of confinenent if the court finds,
consi dering the purpose of this chapter, that there are substantial and
conpel ling reasons justifying an exceptional sentence.

(8) (( (& )—vWhen—an—-eoffender—+s—convieted—-of—asex—effense—eother
than—a—wvielation—of—RCOAN 9A 44050 —e6r—a—sex—offensethat—+s—alse—a
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{9y))(a) Wien a court sentences a person to a term of total
confinement to the custody of the departnent of corrections for an
of fense categorized as a sex offense or a serious violent offense
commtted after July 1, 1988, but before July 1, 1990, assault in the
second degree, assault of a child in the second degree, any crine
against a person where it is determned in accordance wth RCW
9. 94A. 125 that the defendant or an acconplice was arned with a deadly
weapon at the tinme of conm ssion, or any felony offense under chapter
69. 50 or 69.52 RCWnot sentenced under subsection (6) of this section,
commtted on or after July 1, 1988, the court shall in addition to the
other terns of the sentence, sentence the offender to a one-year term
of community pl acenent begi nning either upon conpletion of the term of
confinement or at such time as the offender is transferred to community
custody in lieu of earned early release in accordance wth RCW
9.94A.150 (1) and (2). Wen the court sentences an of fender under this
subsection to the statutory maximum period of confinenent then the
communi ty placenent portion of the sentence shall consist entirely of
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such community custody to which the offender may becone eligible, in
accordance with RCW 9.94A 150 (1) and (2). Any period of comunity
custody actually served shall be credited against the comunity
pl acenent portion of the sentence.

(b) When a court sentences a person to a termof total confinenent
to the custody of the departnment of corrections for an offense
categorized as a sex offense conmtted on or after July 1, 1990, but
before June 6, 1996, a serious violent offense, vehicul ar hom cide, or
vehi cul ar assault, commtted on or after July 1, 1990, the court shal
in addition to other terns of the sentence, sentence the offender to
community placenment for two years or up to the period of earned early
rel ease awarded pursuant to RCW 9.94A. 150 (1) and (2), whichever is
| onger. The community pl acenent shall begin either upon conpletion of
the termof confinement or at such tine as the offender is transferred
to community custody in lieu of earned early rel ease in accordance with
RCW9. 94A. 150 (1) and (2). Wen the court sentences an of fender under
this subsection to the statutory maxi numperiod of confinenent then the
communi ty placenent portion of the sentence shall consist entirely of
the community custody to which the offender may becone eligible, in
accordance with RCW 9.94A 150 (1) and (2). Any period of comunity
custody actually served shall be credited against the comunity
pl acenent portion of the sentence. Unless a condition is waived by the
court, the terns of comunity placenent for offenders sentenced
pursuant to this section shall include the follow ng conditions:

(1) The offender shall report to and be available for contact with
t he assigned community corrections officer as directed;

(i1) The offender shall work at departnent of corrections-approved
educati on, enploynent, and/or comunity service;

(tit) The offender shall not possess or consune controlled
subst ances except pursuant to lawfully issued prescriptions;

(1v) The offender shall pay supervision fees as determ ned by the
departnment of corrections;

(v) The residence location and |iving arrangenents are subject to
the prior approval of the departnent of corrections during the period
of community placenment; and

(vi) The offender shall submt to affirmative acts necessary to
monitor conpliance with the orders of the court as required by the
depart nent.
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(c) As a part of any sentence inposed under (a) or (b) of this
subsection, the court may also order any of the follow ng special
condi tions:

(1) The offender shall remain within, or outside of, a specified
geogr aphi cal boundary;

(1i) The offender shall not have direct or indirect contact with
the victimof the crinme or a specified class of individuals;

(1i1) The offender shall participate in crinme-related treatnent or
counsel i ng servi ces;

(iv) The offender shall not consune al cohol;

(v) The offender shall conply with any crime-rel ated prohibitions;
or

(vi) For an offender convicted of a felony sex offense against a
mnor victim after June 6, 1996, the offender shall conply with any
terms and conditions of community placenent inposed by the departnent
of corrections relating to contact between the sex offender and a m nor
victimor a child of simlar age or circunstance as a previous victim

(d) Prior to transfer to, or during, community placenent, any
conditions of community placenent nmay be renoved or nodified so as not
to be nore restrictive by the sentencing court, upon recomrendation of
the departnent of corrections.

((£28))) (9)(a) Wen a court sentences a person to the custody of
the departnment of corrections for an offense categorized as a sex
offense commtted on or after June 6, 1996, the court shall, in
addition to other terns of the sentence, sentence the offender to
community custody for three years or up to the period of earned early
rel ease awarded pursuant to RCW 9.94A. 150 (1) and (2), whichever is
| onger. The community custody shall begin either upon conpletion of
the termof confinement or at such tine as the offender is transferred
to comunity custody in lieu of earned early rel ease in accordance with
RCW 9. 94A. 150 (1) and (2).

(b) Unless a condition is waived by the court, the terns of
communi ty custody shall be the sane as those provided for in subsection
((69Y)) (8)(b) of this section and may include those provided for in
subsection ((9)) (8)(c) of this section. As part of any sentence
that includes a term of comunity custody inposed under this
subsection, the court shall also require the offender to conply with
any conditions inposed by the departnent of corrections under
subsection (({%4))) (13) of this section.
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(c) At any tine prior to the conpletion of a sex offender’s termof
comunity custody, if the court finds that public safety would be
enhanced, the court may inpose and enforce an order extending any or
all of the conditions inposed pursuant to this section for a period up
to the maxi num al | owabl e sentence for the crinme as it is classified in
chapter 9A. 20 RCW regardl ess of the expiration of the offender’s term
of comunity custody. If a violation of a condition extended under
this subsection occurs after the expiration of the offender’s term of
community custody, it shall be deened a violation of the sentence for
the purposes of RCW 9.94A 195 and nmay be puni shable as contenpt of
court as provided for in RCW 7. 21. 040.

((H)) (10) If the court inposes a sentence requiring confinenment
of thirty days or less, the court may, in its discretion, specify that
t he sentence be served on consecutive or intermttent days. A sentence
requiring nmore than thirty days of confinenent shall be served on
consecutive days. Local jail adm nistrators may schedul e court-ordered
intermttent sentences as space permts.

((+2))) (11) If a sentence inposed includes paynent of a |ega
financial obligation, the sentence shall specify the total anount of
the I egal financial obligation owed, and shall require the offender to
pay a specified nonthly sum toward that |egal financial obligation
Restitution to victins shall be paid prior to any other paynents of
nmonetary obligations. Any |legal financial obligation that is inposed
by the court may be collected by the departnment, which shall deliver
the anmobunt paid to the county clerk for credit. The offender’s
conpliance with paynent of legal financial obligations shall be
supervi sed by the departnent for ten years followng the entry of the
judgnent and sentence or ten years following the offender’s rel ease
fromtotal confinenent. All nonetary paynents ordered shall be paid no
|ater than ten years after the |last date of release from confinenent
pursuant to a felony conviction or the date the sentence was entered
unl ess the superior court extends the crimnal judgnent an additional
ten years. |If the legal financial obligations including crinme victins’
assessnments are not paid during the initial ten-year period, the
superior court may extend jurisdiction under the crimnal judgnent an
additional ten years as provided in RCW 9.94A 140, 9.94A 142, and
9.94A.145. If jurisdiction under the crimnal judgnent is extended,
the departnment is not responsible for supervision of the offender
during the subsequent period. [|ndependent of the departnent, the party
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or entity to whomthe | egal financial obligation is owd shall have the
authority to utilize any other renedies available to the party or

entity to collect the legal financial obligation. Nothing in this
section mekes the departnment, the state, or any of its enployees,
agents, or other persons acting on their behalf I|iable under any

ci rcunst ances for the paynent of these | egal financial obligations. |If
an order includes restitution as one of the nonetary assessnents, the
county clerk shall nake disbursenents to victins nanmed in the order

((3))) (12) Except as provided under RCW 9.94A 140(1) and
9. 94A.142(1), a court may not inpose a sentence providing for a termof
confinement or comunity supervision or community placenent which
exceeds the statutory maxinmum for the crinme as provided in chapter
9A. 20 RCW

((24)) (13) Al offenders sentenced to terns involving conmunity
supervi sion, comunity service, community placenment, or | egal financial

obligation shall be wunder the supervision of the departnent of
corrections and shall followexplicitly the instructions and conditions
of the departnent of corrections. The departnment may require an

of fender to perform affirmative acts it deens appropriate to nonitor
conpliance with the conditions of the sentence inposed.

(a) The instructions shall include, at a mninum reporting as
directed to a community corrections officer, remaining wthin
prescri bed geographi cal boundaries, notifying the comunity corrections
officer of any change in the offender’s address or enploynent, and
payi ng the supervision fee assessnent.

(b) For offenders sentenced to terns involving community custody
for crinmes commtted on or after June 6, 1996, the departnent may
include, in addition to the instructions in (a) of this subsection, any
appropriate conditions of supervision, including but not limted to,
prohi biting the offender from having contact with any other specified
individuals or specific <class of individuals. The conditions
aut hori zed under this subsection (({+4))) (13)(b) may be i nposed by the
departnent prior to or during an offender’s comrunity custody term |If
a violation of conditions inposed by the court or the departnent
pursuant to subsection ((£38))) (9) of this section occurs during
comunity custody, it shall be deened a violation of community
pl acenment for the purposes of RCW 9.94A 207 and shall authorize the
departnent to transfer an offender to a nore restrictive confinenent
status as provided in RCW 9.94A 205. At any time prior to the
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conpletion of a sex offender’s term of comunity custody, the
departnent may recommend to the court that any or all of the conditions
i nposed by the court or the departnent pursuant to subsection ((%6)))
(9) of this section be continued beyond the expiration of the
offender’s term of community custody as authorized in subsection
((£28))) (9)(c) of this section.

The departnment may require offenders to pay for special services
rendered on or after July 25, 1993, including electronic nonitoring,
day reporting, and tel ephone reporting, dependent upon the offender’s
ability to pay. The department may pay for these services for
of fenders who are not able to pay.

((35))) (14) Al offenders sentenced to terns involving conmunity
supervi sion, community service, or conmmunity placenent under the
supervi sion of the departnent of corrections shall not own, use, or
possess firearnms or ammunition. O fenders who own, use, or are found
to be in actual or constructive possession of firearnms or amrunition
shal |l be subject to the appropriate violation process and sancti ons.
"Constructive possession” as used in this subsection neans the power
and intent to control the firearmor ammunition. "Firearm as used in
t hi s subsecti on neans a weapon or device fromwhich a projectile may be
fired by an expl osive such as gunpowder.

((26))) (15) The sentencing court shall give the offender credit
for all confinenment tinme served before the sentencing if that
confinenent was solely in regard to the offense for which the of fender
i s being sentenced.

((xH)) (16) A departure fromthe standards in RCW9. 94A 400 (1)
and (2) governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the [imtations in
subsections (2) and (3) of this section, and may be appeal ed by the
defendant or the state as set forth in RCW9.94A 210 (2) through (6).

((8y)) (17) The court shall order restitution whenever the
of fender is convicted of a felony that results in injury to any person
or danmage to or | oss of property, whether the offender is sentenced to
confi nement or placed under conmuni ty supervi sion, unless extraordi nary
ci rcunst ances exi st that make restitution i nappropriate in the court’s
judgnent. The court shall set forth the extraordi nary circunstances in
the record if it does not order restitution.

((£29)Y)) (18) As a part of any sentence, the court may inpose and
enforce an order that relates directly to the circunstances of the
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crime for which the offender has been convicted, prohibiting the
of fender from having any contact with other specified individuals or a
specific class of individuals for a period not to exceed the maxi mum
al l owabl e sentence for the crine, regardless of the expiration of the
of fender’s term of community supervision or community placenent.

((26y)) (19) The court may order an offender whose sentence
i ncludes community placenment or comunity supervision to undergo a
mental status evaluation and to participate in available outpatient
mental health treatnent, if the court finds that reasonable grounds
exist to believe that the offender is a nentally ill person as defined
in RCW71.24.025, and that this conditionis likely to have influenced
the offense. An order requiring nental status eval uation or treatnent
must be based on a presentence report and, if applicable, nental status
eval uations that have been filed with the court to determne the
of fender’s conpetency or eligibility for a defense of insanity. The
court may order additional evaluations at a later date if deened
appropri ate.

((£25)) (20) In any sentence of partial confinenent, the court may
require the defendant to serve the partial confinenment in work rel ease,
in a programof hone detention, on work crew, or in a conbined program
of work crew and hone detention.

((221)) (21) Al court-ordered Ilegal financial obligations
coll ected by the departnent and remtted to the county clerk shall be
credited and paid where restitution is ordered. Restitution shall be
paid prior to any other paynents of nonetary obligations.

Sec. 2. RCW9.94A 030 and 1998 c 290 s 3 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent of
corrections, neans that the department is responsible for nonitoring
and enforcing the offender’s sentence with regard to the |[egal
financi al obligation, receiving paynent thereof fromthe of fender, and,
consistent with current |law, delivering daily the entire paynent to the
superior court clerk w thout depositing it in a departnental account.

(2) "Conm ssion" neans the sentencing guidelines conm ssion.
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(3) "Community corrections officer” neans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(4) "Community custody"” neans that portion of an inmate’s sentence
of confinenent inlieu of earned early release tine or inposed pursuant
to RCW 9.94A 120 (6), ((8)5—e+—206))) (7)., or (9) served in the
community subject to controls placed on the inmate s novenent and
activities by the departnment of corrections.

(5 "Community placenent” neans that period during which the
offender is subject to the conditions of community custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tine as the
offender is transferred to community custody in lieu of earned early

rel ease. Community placenment may consist of entirely community
custody, entirely postrel ease supervision, or a conbination of the two.
(6) "Community service" neans conpulsory service, Wwthout

conpensation, performed for the benefit of the community by the
of f ender.

(7) "Community supervision” neans a period of time during which a
convicted offender is subject to crine-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16.52.200(6) or 46.61.524. For first-time offenders, the supervision
may include crine-related prohibitions and other conditions inposed
pursuant to RCW 9. 94A 120(5). For purposes of the interstate conpact
for out-of-state supervision of parolees and probationers, RCW
9.95.270, comunity supervision is the functional equivalent of
probati on and should be considered the same as probation by other
st at es.

(8) "Confinenent" neans total or partial confinenent as defined in
this section.

(9) "Conviction" nmeans an adj udication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(10) "Court-ordered legal financial obligation" neans a sum of
money that is ordered by a superior court of the state of WAashi ngton
for legal financial obligations which may include restitution to the
victim statutorily inposed crinme victinms’ conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
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drug funds, court-appointed attorneys’ fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
i nfluence of intoxicating |iquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so i ncl ude paynent to a public agency
of the expense of an energency response to the incident resulting in
the conviction, subject to the provisions in RCW 38.52. 430.

(11) "Crine-related prohibition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(12) "Crimnal history" neans the list of a defendant’s prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere. The history shall include, where known,
for each conviction (a) whether the defendant has been placed on
probation and the length and ternms thereof; and (b) whether the
def endant has been incarcerated and the I ength of incarceration.

(13) "Day fine" neans a fine inposed by the sentencing judge that
equal s the difference between the offender’s net daily inconme and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(14) "Day reporting” nmeans a program of enhanced supervision
designed to nonitor the defendant’s daily activities and conpliance
with sentence conditions, and in which the defendant is required to
report daily to a specific | ocation designated by the departnent or the
sent enci ng j udge.

(15) "Departnment” neans the departnent of corrections.

(16) "Determ nate sentence"” neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of comunity supervision, the
nunber of actual hours or days of community service work, or dollars or
terms of a legal financial obligation. The fact that an offender
through "earned early release" can reduce the actual period of
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confinement shall not affect the classification of the sentence as a
determ nate sentence.

(17) "D sposable earnings" neans that part of the earnings of an
i ndi vidual remaining after the deduction from those earnings of any
anount required by law to be w thheld. For the purposes of this
definition, "earnings" neans conpensation paid or payabl e for personal
servi ces, whet her denom nat ed as wages, sal ary, conm ssi on, bonuses, or
ot herwi se, and, notw thstandi ng any other provision of |aw making the
paynents exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi ¢ paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents made
under Title 50 RCW except as provided in RCW50. 40. 020 and 50. 40. 050,
or Title 74 RCW

(18) "Drug offense" neans:

(a) Any felony violation of chapter 69. 50 RCWexcept possession of
a control |l ed substance (RCW69. 50.401(d)) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |awthat rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an offense that under the | ans
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(19) "Escape" neans:

(a) Escape in the first degree (RCW 9A 76.110), escape in the
second degree (RCWO9A. 76.120), willful failure to return fromfurl ough
(RCW 72.66.060), wllful failure to return from work release (RCW
72.65.070), or willful failure to be available for supervision by the
departnment while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection

(20) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

HB 1091 p. 18



©O© 00 N O Ol WDN P

W W W W W W WwWwWWwWMNDNDNDNDNDNMDNDNDNDNDNMNDNMDMNNMNMNMNMMNNNREPRPRPPRPPRPEPRPPERPPRPRPERPR
©O© 00 N O Ol WNPEFEP O O W NO UG P WDNPEP O OOWNO O M owWwDNPE,O

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection

(21) "Fines" neans the requirenent that the of fender pay a specific
sum of noney over a specific period of tine to the court.

(22) "First-tinme offender” neans any person who is convicted of a
felony (a) not classified as a violent offense or a sex offense under
this chapter, or (b) that is not the manufacture, delivery, or
possession with intent to manufacture or deliver a controll ed substance
classified in Schedule | or Il that is a narcotic drug or flunitrazepam
classified in Schedule IV, nor the manufacture, delivery, or possession
with intent to deliver nmethanphetamne, its salts, isonmers, and salts
of its isoners as defined in RCW69.50.206(d)(2), nor the selling for
profit of any controlled substance or counterfeit substance cl assified
in Schedule |, RCW 69.50.204, except |eaves and flowering tops of
mar i huana, who previously has never been convicted of a felony in this
state, federal court, or another state, and who has never partici pated
in a program of deferred prosecution for a felony offense.

(23) "Mdst serious offense” neans any of the follow ng felonies or
a felony attenpt to commt any of the following felonies, as now
exi sting or hereafter anended:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;
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(q) Vehicul ar assault;

(r) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under this section

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection

(v)(i) A prior conviction for indecent |iberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1lst ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW9A. 44. 100( 1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior <conviction for indecent liberties wunder RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crinme was conmtted against a child under the age of
fourteen; or (B) the rel ati onship between the victimand perpetrator is
included in the definition of indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993
t hrough July 27, 1997

(24) "Nonviolent offense” nmeans an of fense which is not a violent
of f ense.

(25) "Ofender" neans a person who has commtted a felony
established by state law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case i s under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender"” and
"def endant” are used interchangeably.

(26) "Partial confinenment" neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if honme detention or
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wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the comunity. Partial confinenent includes work release, hone
detention, work crew, and a conbi nati on of work crew and hone detention
as defined in this section.

(27) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i) Has, before the conm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A 360; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the comm ssion of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achildinthe first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) nurder in the first
degree, nurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree, with a finding of sexua
nmotivation; or (C an attenpt to conmnmt any crine listed in this
subsection (27)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection. A conviction for rape of a child in the first degree
constitutes a conviction under subsection (27)(b)(i) only when the
of fender was si xteen years of age or ol der when the of fender conmmtted
the offense. A conviction for rape of a child in the second degree
constitutes a conviction under subsection (27)(b)(i) only when the
of fender was ei ght een years of age or ol der when the of fender comm tted
t he of fense.

(28) "Postrel ease supervision” is that portion of an offender’s
community placenent that is not comunity custody.
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(29) "Restitution" neans the requirenent that the offender pay a
specific sum of noney over a specific period of tinme to the court as
paynment of damages. The summay include both public and private costs.
The inposition of a restitution order does not preclude civil redress.

(30) "Serious traffic offense" neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW46. 61. 500), or hit-and-run an attended vehicle (RCW46. 52. 020(5));
or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(31) "Serious violent offense” is a subcategory of violent offense
and neans:

(a) Murder in the first degree, hom cide by abuse, nurder in the
second degree, manslaughter in the first degree, assault in the first
degree, kidnapping in the first degree, or rape in the first degree,
assault of a child in the first degree, or an attenpt, crimnal
solicitation, or crimnal conspiracy to commt one of these felonies;
or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

(32) "Sentence range" neans the sentencing court’s discretionary
range i n inposing a nonappeal abl e sent ence.

(33) "Sex offense" neans:

(a) A felony that is a violation of chapter 9A 44 RCW or RCW
9A. 64. 020 or 9.68A.090 or a felony that is, under chapter 9A 28 RCW a
crimnal attenpt, crimnal solicitation, or crimnal conspiracy to
commt such crines;

(b) A felony with a finding of sexual notivation under RCW
9. 94A. 127 or 13.40.135; or

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(34) "Sexual notivation" neans that one of the purposes for which
the defendant committed the crine was for the purpose of his or her
sexual gratification
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(35) "Total confinement” neans confinenment inside the physica
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of government for twenty-four
hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.

(36) "Transition training" neans witten and verbal instructions
and assi stance provided by the departnent to the offender during the
two weeks prior to the offender’s successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender’s requirenents and obligations during the offender’s
period of community custody.

(37) "Victim neans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(38) "Violent offense" neans:

(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to conmmt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
t he second degree, drive-by shooting, vehicular assault, and vehicul ar
hom ci de, when proxi mately caused by the driving of any vehicle by any
person whil e under the influence of intoxicating |iquor or any drug as
defined by RCW 46.61.502, or by the operation of any vehicle in a
reckl ess manner;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(39) "Work crew' neans a programof partial confinenent consisting
of civic inprovenent tasks for the benefit of the community of not |ess
than thirty-five hours per week that conplies with RCW9. 94A. 135. The
civic inprovenent tasks shall have m nimal negative inpact on existing
private industries or the |labor force in the county where the service
or labor is perforned. The civic inprovenent tasks shall not affect
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enpl oynent opportunities for people with devel opnental disabilities
contracted through sheltered workshops as defined in RCW 82.04. 385.
Only those offenders sentenced to a facility operated or utilized under
contract by a county or the state are eligible to participate on a work
crew. O fenders sentenced for a sex offense as defined in subsection
(33) of this section are not eligible for the work crew program

(40) "Work ethic canp"” nmeans an alternative incarceration program
designed to reduce recidivism and |lower the cost of corrections by
requiring offenders to conpl ete a conprehensive array of real -world job
and vocational experiences, character-building work ethics training,
Iife managenent skills devel opnent, substance abuse rehabilitation
counseling, literacy training, and basic adult education.

(41) "Work release" mnmeans a program of partial confinenent
avail able to offenders who are enployed or engaged as a student in a
regul ar course of study at school. Participationin wrk release shal
be condi ti oned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

(42) "Honme detention” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveill ance.

Sec. 3. RCW9.94A 123 and 1987 ¢ 402 s 2 are each anended to read
as follows:

The legislature finds that the sexual offender treatnent prograns
at western and eastern state hospitals, while not proven to be totally
effective, may be of sonme benefit in positively affecting the behavior
of certain sexual offenders. G ven the significance of the problens of
sexual assault and sexual abuse of children, it is therefore
appropriate to review and revise these treatnent efforts.

At the sane tinme, concerns regarding the |ack of adequate security
at the existing progranms nust be satisfactorily addressed. In an
effort to pronote public safety, it is the intent of the legislature to
transfer the responsibility for felony sexual offenders from the
departnment of social and health services to the departnent of
corrections.

Therefore, no person conmtting a fel ony sexual offense on or after
July 1, 1987, may be commtted ((unrder—REW-9-94A120(AH{b))) to the
departnment of social and health services at eastern state hospital or
western state hospital. Any person commtted to the departnment of
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social and health services under RCW 9.94A 120(7)(b) as existing on
June 30, 1987, for an offense commtted before July 1, 1987, and stil

in the custody of the departnent of social and health services on June
30, 1993, shall be transferred to the custody of the departnent of
corrections. ((Any—persoen—eHgibletor—evaluation—or—treatrent—under

ROW—9-94A-120( ) {b)—shall—be—comitted to the —departnment—of
eorreet+ons—))

Sec. 4. RCW9.94A 130 and 1984 ¢ 209 s 7 are each anended to read
as follows:

The power to defer or suspend the inposition or execution of
sentence is hereby abolished in respect to sentences prescribed for

felonies commtted after June 30, 1984((;—=execept—ior—eoffenders
sentenced—under—ROW -9-94A120((a)—the —special—sexuval—offender
sentenetrng—atternative—whoesesentence—rmay—be suspended) ).

Sec. 5. RCW 9. 94A. 137 and 1995 1st sp.s. ¢ 19 s 20 are each
anmended to read as foll ows:

(1)(a) An offender is eligible to be sentenced to a work ethic canp
if the offender:

(i) Is sentenced to a termof total confinenment of not |ess than
si xteen nonths or nore than thirty-six nonths; and

(1i) Has no current or prior convictions for any sex offenses or
for violent offenses other than drug offenses for manufacturing,
possession, delivery, or intent to deliver a controlled substance.

(b) The length of the work ethic canp shall be at | east one hundred
twenty days and not nore than one hundred ei ghty days. Because of the
conversion ratio, earned early release tine shall not accrue to
of fenders who successfully conplete the program

(2) If the sentencing judge determines that the offender is
eligible for the work ethic canp and is likely to qualify under
subsection (3) of this section, the judge shall inpose a sentence
wi thin the standard range and may recommend t hat the of fender serve the
sentence at a work ethic canp. The sentence shall provide that if the
of fender successfully conpletes the program the departnent shall
convert the period of work ethic canp confinenent at the rate of one
day of work ethic canp confinenment to three days of total standard
confi nement . In sentencing an offender to the work ethic canp, the
court shall specify: (a) That upon conpletion of the work ethic canp
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the of fender shall be released on community custody for any renaining
time of total confinenent; (b) the applicable conditions of supervision
on community custody status as required by RCW9. 94A. 120((€9))) (8)(b)
and aut horized by RCW 9. 94A. 120((€9))) (8)(c); and (c) that violation
of the conditions may result in a return to total confinenent for the
bal ance of the offender’s remaining tinme of confinenent.

(3) The departnent shall place the offender in the work ethic canmp
program subject to capacity, unless: (a) The departnent determ nes
t hat t he of fender has physical or nmental inpairnments that woul d prevent
participation and conpletion of the program (b) the departnent
determ nes that the offender’s custody | evel prevents placenent in the
program or (c) the offender refuses to agree to the terns and
conditions of the program

(4) An offender who fails to conplete the work ethic canp program
who is admnistratively termnated fromthe program or who otherw se
vi ol ates any conditions of supervision, as defined by the departnent,
shall be reclassified to serve the unexpired term of his or her
sentence as ordered by the sentencing judge and shall be subject to al
rules relating to earned early rel ease tine.

(5) During the last two weeks prior to release fromthe work ethic
canp program the departnent shall provide the offender wth
conprehensive transition training.

Sec. 6. RCW9.94A 205 and 1996 ¢ 275 s 3 are each anended to read
as follows:

(1) If an inmate viol ates any condition or requirenent of community
custody, the departnent may transfer the innate to a nore restrictive
confinement status to serve up to the remaining portion of the
sentence, less credit for any period actually spent in comunity
custody or in detention awaiting disposition of an alleged violation
and subject to the limtations of subsection (2) of this section.
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{B)y)) For a sex offender sentenced to a termof comrunity custody
under RCW9. 94A. 120( (£26))) (9) who vi ol ates any condition of community
custody after having conpleted his or her maxinmum term of total
confinenent, including tinme served on community custody in lieu of
earned early release, the departnment nmay inpose a sanction of up to
sixty days in a local correctional facility for each violation.

(3) If an inmate is accused of violating any condition or
requi renment of community custody, he or she is entitled to a hearing
before the departnment prior to the inposition of sanctions. The
hearing shall be considered as inmate disciplinary proceedings and
shall not be subject to chapter 34.05 RCW The departnment shal
devel op hearing procedures and sancti ons.

Sec. 7. RCW9.94A 440 and 1996 ¢ 93 s 2 are each anended to read
as follows:

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney nmay decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
def eat the underlying purpose of the lawin question or would result in
decreased respect for the | aw

GUI DELI NE/ COMVENTARY:

Exanpl es

The foll owi ng are exanpl es of reasons not to prosecute which could
sati sfy the standard.

(a) Contrary to Legislative Intent - It nmay be proper to decline to
charge where the application of crimnal sanctions would be clearly
contrary to the intent of the legislature in enacting the particular
statute.

(b) Antiquated Statute - It nay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years; and

(i1) Mst nenbers of society act as if it were no longer in
exi stence; and

(iii1) It serves no deterrent or protective purpose in today’s
soci ety; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.
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This reason is not to be construed as the basis for declining cases
because the law in question is unpopul ar or because it is difficult to
enf or ce.

(c) De Mninmus Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose woul d be served by prosecuti on.

(d) Confinenment on Other Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new offense would not nerit any additional
direct or collateral punishnment;

(1i) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(1i1) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pending prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nerit any additional
direct or collateral punishnment;

(1i) Conviction in the pending prosecution is inmnent;

(ti1) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) High Di sproportionate Cost of Prosecution - It nmay be proper to
decline to charge where the cost of locating or transporting, or the
burden on, prosecution witnesses is highly disproportionate to the
i nportance of prosecuting the offense in question. This reason should
be limted to mnor cases and should not be relied upon in serious
cases.

(g) Inproper Motives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
prosecution woul d serve no public purpose, woul d defeat the underlying
pur pose of the lawin question or would result in decreased respect for
t he | aw

(h) I'mmunity - It may be proper to decline to charge where i mmunity
is to be given to an accused in order to prosecute another where the
accused’s information or testinony wll reasonably lead to the
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conviction of others who are responsible for nobre serious crimna
conduct or who represent a greater danger to the public interest.

(1) VictimRequest - It may be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crinmes or situations:

(1) Assault cases where the victim has suffered little or no
injury;

(i) Crines against property, not involving violence, where no
maj or | oss was suffered,

(ii1) Where doing so would not jeopardize the safety of society.

Care should be taken to insure that the victim s request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors may also justify the decision to
di sm ss a prosecution which has been comrenced.

Notification

The prosecutor is encouraged to notify the victim when practi cal,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

STANDARD:.

Crimes against persons will be filed if sufficient adm ssible
evi dence exists, which, when considered with the nost plausible,
reasonabl y foreseeabl e def ense that coul d be rai sed under the evi dence,
woul d justify conviction by a reasonable and objective fact-finder

(( a oV a a a ANcE nrnhi h a¥a a DMAN QA A4 QAN QA A4 QBN
v g \ YaY n —J5U " "

Crimes against property/other crimes wll be filed if the
adm ssi bl e evidence is of such convincing force as to make it probable
t hat a reasonabl e and obj ective fact-finder woul d convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

See table below for the crines within these categories.
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CATEGORI ZATI ON OF CRI MES FOR PROSECUTI NG STANDARDS

CRI MES AGAI NST PERSONS

Aggr avat ed Murder

1st Degree Murder

2nd Degree Murder

1st Degree Ki dnapi ng

1st Degree Assault

1st Degree Assault of a Child
1st Degree Rape

1st Degree Robbery

1st Degree Rape of a Child
1st Degree Arson

2nd Degree Ki dnapi ng

2nd Degree Assaul t

2nd Degree Assault of a Child
2nd Degree Rape

2nd Degr ee Robbery

1st Degree Burglary

1st Degree Mansl aughter

2nd Degr ee Mansl aught er

1st Degree Extortion

| ndecent Liberties

| ncest

2nd Degree Rape of a Child
Vehi cul ar Hom ci de

Vehi cul ar Assaul t

3rd Degree Rape

3rd Degree Rape of a Child
1st Degree Child Mol estation
2nd Degree Child Ml estation
3rd Degree Child Ml estation
2nd Degree Extortion

1st Degree Pronoting Prostitution
Intimdating a Juror

Comruni cation with a M nor
Intimdating a Wtness
Intimdating a Public Servant
Bonb Threat (if agai nst person)
3rd Degree Assault
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3rd Degree Assault of a Child
Unl awf ul | npri sonnent
Pronoting a Suicide Attenpt
Riot (if against person)

CRI MES AGAI NST PROPERTY/ OTHER CRI MES

2nd Degree Arson

1st Degree Escape

2nd Degree Burglary

1st Degree Theft

1st Degree Perjury

1st Degree Introducing Contraband

1st Degree Possession of Stolen Property
Bri bery

Bri bing a Wtness

Bri be received by a Wtness

Bonmb Threat (if against property)

1st Degree Malicious M schi ef

2nd Degree Theft

2nd Degree Escape

2nd Degree | ntroduci ng Contraband

2nd Degree Possession of Stolen Property
2nd Degree Malicious M schief

1st Degree Reckl ess Burning

Taking a Motor Vehicle wi thout Authorization
Forgery

2nd Degree Perjury

2nd Degree Pronoting Prostitution
Tanpering with a Wtness

Trading in Public Ofice

Trading in Special Influence

Recei vi ng/ Granti ng Unl awf ul Conpensati on
Bi gany

El udi ng a Pursuing Police Vehicle
WIllful Failure to Return from Furl ough
Escape from Communi ty Cust ody

Riot (if against property)

Thefts of Livestock

ALL OTHER UNCLASSI FI ED FELONI ES

p. 31
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Sel ecti on of Charges/ Degree of Charge

(1) The prosecutor should file charges which adequately describe
the nature of defendant’s conduct. Oher offenses may be charged only
if they are necessary to ensure that the charges:

(a) WII significantly enhance the strength of the state’s case at
trial; or

(b) WII result in restitution to all victins.

(2) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(a) Charging a higher degree;

(b) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crimes which denonstrate the nature and seriousness of a defendant’s
crimnal conduct, but to decline to charge crines which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise fromthe sanme course of conduct, do not al
have to be charged.

GUI DELI NES/ COMVENTARY:

Police Investigation

A prosecuting attorney is dependent upon | aw enforcenment agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(1) The interviewwng of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(2) The conpletion of necessary |aboratory tests; and

(3) The obtaining, in accordance with constitutional requirenents,
of the suspect’s version of the events.

If the initial investigation is inconplete, a prosecuting attorney
shoul d i nsi st upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

Excepti ons

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(1) Probable cause exists to believe the suspect is guilty; and

(2) The suspect presents a danger to the community or is likely to
flee if not apprehended; or
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(3) The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enf or cenent
agency involved to conplete the investigation in a tinmely manner. |If
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be di sm ssed.

| nvesti gati on Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(1) Polygraph testing;

(2) Hypnosis;

(3) Electronic surveillance;

(4) Use of informants.

Pre-Filing D scussions wth Defendant

Di scussions with the defendant or his/her representative regarding
the selection or disposition of charges may occur prior to the filing
of charges, and potential agreenents can be reached.

Pre-Filing Discussions with Victin(s)

Di scussions wth the wvictin(s) or victins’ representatives
regardi ng the selection or disposition of charges nay occur before the
filing of charges. The discussions may be consi dered by the prosecutor
i n chargi ng and di sposition decisions, and should be consi dered before
reachi ng any agreenent with the defendant regardi ng these deci sions.

Sec. 8. RCW18.155.010 and 1990 ¢ 3 s 801 are each anended to read
as follows:
The legislature finds that sex offender therapists ((whoe—examne

and—t+reat—sex—eoffenders—pursuant—to—the—speectal—sexval—offender
sent-encing—alternati-ve—under—ROAW-9-94A120(A{(a)—-and)) who may treat

juvenil e sex offenders pursuant to RCW13.40.160, play a vital role in
protecting the public from juvenile sex offenders who remain in the
comunity follow ng conviction. The legislature finds that the
qualifications, practices, techniques, and effectiveness of juvenile
sex offender treatnent providers vary wdely and that the court’s
ability to effectively determi ne the appropriateness of granting the
sentencing alternative and nonitoring the of fender to ensure conti nued
protection of the community is undermned by a l|ack of regulated
practices. The Il egislature recognizes the right of sex offender
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t herapi sts to practice, consistent with the paranount requirenents of
public safety. Public safety is best served by regul ati ng sex of f ender
t herapi sts whose clients are bei ng eval uated and bei ng treat ed pursuant

to RCW ((994A120(H{a)—and)) 13.40.160. This chapter shall be

construed to require only those sex of fender therapists who exam ne and
treat sex offenders pursuant to RCW ((994A20(H{(a)r—and)) 13.40.160
to obtain a sexual offender treatnent certification as provided in this
chapter.

Sec. 9. RCW18. 155.020 and 1990 ¢ 3 s 802 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter:

(1) "Certified sex offender treatnment provider" neans a |icensed,
certified, or registered health professional who is certified to
exam ne and treat sex of fenders pursuant to RCW( (9-94A120(H(a)-and))
13. 40. 160.

(2) "Departnment” means the departnent of health.

(3) "Secretary” neans the secretary of health.

(4) "Sex offender treatnment provider"” nmeans a person who counsels
or treats sex offenders accused of or convicted of a sex offense as
defined by RCW 9. 94A. 030.

Sec. 10. RCW 18.155.030 and 1990 ¢ 3 s 803 are each anended to
read as foll ows:

(1) No person shall represent hinself or herself as a certified sex
of fender treatnent provider without first applying for and receiving a
certificate pursuant to this chapter.

(2) Only a certified sex of fender treatnent provider nmay performor
provi de the foll ow ng services:

(a) Eval uations conducted for the purposes of and pursuant to RCW

((994A 120 {a)—-and)) 13.40.160;
(b) Treatnent of ((eenvieted—sex—offenders—who—-aresentenced—and

erdered—tnto—treatrent—pursuant—te—ROW—9-94A 120( H{a)——and))
adj udi cated juvenile sex offenders who are ordered into treatnent
pursuant to RCW 13. 40. 160.

Sec. 11. RCW72.09.340 and 1996 c 215 s 3 are each amended to read
as foll ows:
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(1) I'n making all discretionary decisions regarding rel ease plans
for and supervision of sex offenders, the departnment shall set
priorities and nmake deci sions based on an assessnent of public safety
risks.

(2) The departnent shall, no later than Septenber 1, 1996,
i npl ement a policy governing the departnent’s eval uati on and approval
of release plans for sex offenders. The policy shall include, at a

mnimum a formal process by which victins, wtnesses, and other
interested people my provide information and coments to the
departnent on potential safety risks to specific individuals or classes
of i1ndividuals posed by a specific sex offender. The departnent shal
make all reasonable efforts to publicize the availability of this
process through currently existing mnechanisnms and shall seek the
assi stance of courts, prosecutors, |law enforcenent, and victins’
advocacy groups in doing so. Notice of an offender’s proposed
resi dence shall be provided to all people registered to receive notice
of an offender’s rel ease under RCW9. 94A. 155(2), except that in no case
may this notification requirenent be construed to require an extension
of an offender’s rel ease date.

(3) For any offender convicted of a felony sex offense against a
mnor victimafter June 6, 1996, the departnent shall not approve a
residence location if the proposed residence: (a) Includes a m nor
victimor child of simlar age or circunstance as a previous victi mwho
t he departnment determ nes may be put at substantial risk of harmby the
of fender’ s residence in the household; or (b) iswithinclose proximty
of the current residence of a mnor victim unless the whereabouts of
the mnor victim cannot be determ ned or unless such a restriction
would inpede famly reunification efforts ordered by the court or
directed by the departnent of social and health services. The
departnment is further authorized to reject a residence location if the
proposed residence is wthin close proximty to schools, child care
centers, playgrounds, or other grounds or facilities where children of
simlar age or circunstance as a previous victimare present who the
departnment determ nes may be put at substantial risk of harmby the sex
of fender’ s residence at that |ocation.

(4) When the departnent requires supervised visitation as atermor
condition of a sex offender’s community placenent under RCW
9. 94A. 120((€9))) (8)(c)(vi), the departnent shall, prior to approving
a supervisor, consider the foll ow ng:
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(a) The relationships between the proposed supervisor, the
of fender, and the mnor; (b) the proposed supervisor’s acknow edgnment
and understanding of the offender’s prior crimnal conduct, genera
know edge of the dynam cs of child sexual abuse, and wllingness and
ability to protect the mnor fromthe potential risks posed by contact
with the offender; and (c) recommendati ons made by the departnent of
soci al and health services about the best interests of the child.

Sec. 12. RCW88.12.033 and 1998 ¢ 219 s 3 are each anended to read
as follows:

A person convicted under RCW 88.12.029 or 88.12.032 shall, as a
condition of community supervision inposed under RCW 9.94A 383 or
communi ty pl acenent inposed under RCW9. 94A. 120((€9))) (8), conplete a
di agnostic eval uation by an al cohol or drug dependency agency approved
by the departnent of social and health services or a qualified
probation departnent, defined under RCW 46.61.516, that has been
approved by the departnent of social and health services. If the
person is found to have an alcohol or drug problem that requires
treatnent, the person shall conplete treatnent in a programapproved by
t he departnent of social and health services under chapter 70.96A RCW
If the person is found not to have an al cohol or drug problem that
requires treatnent, he or she shall conplete a course in an information
school approved by the departnent of social and health services under
chapter 70.96A RCW The convicted person shall pay all costs for any
eval uation, education, or treatnent required by this section, unless
the person is eligible for an existing programoffered or approved by
t he departnent of social and health services. Nothing in chapter 219,
Laws of 1998 requires the addition of new treatnment or assessnent
facilities nor affects the departnent of social and health services use
of existing progranms and facilities authorized by | aw

NEW SECTI ON. Sec. 13. This act applies to offenses commtted
after July 31, 1999.

~-- END ---
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