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BACKGROUND:

Legislationwasenactedin 1982establishinga whistleblowerprotectionprogramfor stateemployeesto
encouragestateemployeestoreport impropergovernmentalactionsandtoprotect therightsofstate
employeeswhomakesuchdisclosures.

Impropergovernmentalactionis definedasanyactionbyanemployeeundertakenin theperformanceofthe
employee’sofficialdutieswhichviolatesstatelaworrule, is anabuseofauthority,is ofsubstantialand
specificdangertothe publichealthorsafety,oris a grosswasteofpublicfunds.A numberofpersonnel
actionsarespecificallyexcludedfromthedefinitionofimpropergovernmentalaction.

1.Investigationofa complaint.

Thestateauditoris giventheresponsibilitytoinvestigatecomplaintsofimpropergovernmentalactionthat
aremadeunderthisprogram.Thelawsdonot givetheauditordiscretiontodeterminewhetherthe
allegationshavesufficientmerittoconductaninvestigation,ortodeterminewhetherthematterhasalready
beensufficientlyinvestigatedbyanotherauthorityorshouldbeinvestigatedaspart ofanaudit.

Theauditormustacknowledgea reportofimpropergovernmentalactionwithinfive-workingdaysofreceipt
ofthe complaint.Theauditormustconducta preliminaryinvestigationfor a periodnottoexceed30days.
A furtherinvestigationperiodof60days is provided,thatmaybeextended.Thereportofthe auditor’s
investigationandfindingsmustbesenttothe whistleblowerwithinoneyearaftertheallegationswere
made.Thereis norequirementfor theauditortonotify thesubjectsofthe investigationif further
investigationis goingtooccur beyondthisone-yeartimeperiod.Thestatutesdonot expresslystatethat
thewhistleblower’sconfidentialitymustbemaintainedif thematteris referredtoanotherauthorityfollowing
theauditor’sinvestigation.

If it appearsthattheallegationsdonot constituteimpropergovernmentalaction,theauditormayforwarda



summaryofthe allegationstothe appropriateagencyfor investigation.Theauditormustkeepthe
whistleblower’sidentityconfidential.Theagencymustrespondwithin30daysafterreceiptofthe
allegationsfromtheauditor.It is notclearthattheproceduralandconfidentialityprovisionsapplywhenthe
informationis senttoanotherentity.

Whentheauditorsubmitsa reportofallegedimpropergovernmentalactiontoanagency,theagencymust
reporttothe auditorwithin30days,anyactiontakenin responsetothe report,andmustmakemonthly
reportstothe auditoruntilfinalactionis taken.Theauditormustreporttothe Governorandthe Legislature
if theauditordeterminesthatcorrectiveactionis notbeingtakenwithina reasonableamountoftime, but
thereis nospecifictimelimitin statutefor whenfinalcorrectiveactionmustbetaken.

2.Employeeprotectionsfromretaliatoryactions.

Employeeswhoprovideinformationaboutimpropergovernmentalactionin goodfaithareprotectedfrom
retaliatoryactionandhaveremediesavailableundertheHumanRightsCommissionlaws,whichincludecease
anddesistorders,civilpenaltiesbeingimposedofupto$3000, andanordertosuspendthepersonwho
retaliatesfor upto30days withoutpay. Damagesfor humiliationandmentalsufferingshallnotexceed
$10,000.Inaddition,a retaliatingemployeemaybeotherwisedisciplined,terminated,orsuspended.

3.Administrationofprogram.

Theauditoris giventheauthoritytoadministertheprovisionsofthe statewhistleblowerlaw,butis not
specificallyauthorizedtocontractoutfor anyassistancethatmaybenecessary.Inaddition,thelawis
silentonhowthecostsofadministeringthechaptershouldbefunded.

SUMMARY:

Thestatewhistleblowerlawis rewritten.

1.Whichstateagenciesaresubjecttothe law.

Theact appliestoall stateagencies,includingthelegislativeandjudicialbranchesofstate government.
Complaintsaboutthestateauditor,oranemployeeofthat office,maybefiledwiththeattorneygeneral
whoactsin theplaceofthe stateauditorin suchinstances.

2.Improperconduct.

Thedefinitionofimpropergovernmentalactionis alteredtoincludeactionstakenbyanemployeeaspart of
theemployee’sofficialdutiesthat:

o Resultin mismanagementorgrosswasteofpublicfunds;

o Violatefederalorstate laws,otherthanmeretechnicalviolationsorviolationsofminimum
nature;or

o Is ofsubstantialandspecificdangertothe publichealthorsafety.



Mismanagementis definedasexercisinganexecutivefunctionin a mannerthatis grosslydeviatingfromthe
standardofcare orcompetencethata reasonablepersonwouldobservein thesamesituation.Substantial
andspecificdangeris definedasa risk ofseriousinjury,illness,peril,orloss, towhich theexposureofthe
publicis a grossdeviationfromthestandardofcare orcompetencewhicha reasonablepersonwould
observein thesamesituation.

3.Whistleblower.

It is clarifiedthattheidentityofa whistlebloweris keptconfidentialexceptwhenthestateauditor
determinesthattheassertionwasmadeinotherthangoodfaith.

Anemployeewhomakesa whistleblowercomplaintmustmakea reasonableattempttoascertainwhether
theinformationthatis furnishedis correctandmaybesubjecttodisciplinaryactions,includingsuspension,
ortermination,for knowinglysupplyingfalseinformation,asdeterminedbythe appointingauthority.

Thedefinitionofretaliatoryactionis expandedtoincludeactionsviolatingthewhistleblowerlaw.

4.Timeliness.

A whistleblowercomplaintmustbemadewithinoneyearaftertheoccurrenceofthe assertedimproper
conduct.

5.Investigationofa complaint.

Thefollowingchangesaremadetoinvestigationsofcomplaints:

a. Determinationwhethertoinvestigate.

Thestateauditormaydeterminewhethertoinvestigateanyassertions.A varietyoffactors are
listedfor thestateauditortoconsiderin makingthisdetermination,including,whethertheaction
wasisolatedorsystematic,thehistoryofpreviousassertionsregardingthesamesubjectorsubject
matter,thedegreeorsignificanceofthe assertedimpropergovernmentalaction,andthe costsand
benefitsofthe investigation.

b. Preliminaryinvestigation.

Thepreliminaryinvestigationbythe stateauditoris expandedfroma maximumof30days to30working
daysafterthereceiptofthe assertion.However,withanagency’sconsent,thestateauditormayforward
theassertiontothe appropriateagencytoinvestigateovera periodofnomore than60daysafterthe
receiptofthe assertion.

Duringthepreliminaryinvestigation,thestateauditorprovideswrittennoticeofthe natureofthe assertions
toboth thesubjectofthe investigationandhis orher agencyhead.

If thepreliminaryinvestigationresultedfromananonymousassertion,a four-personreviewpanelmustbe
convenedtomakerecommendationsonproceedingtothe stateauditor.Thepanelmustincludea



representativefrom:(1)oneofthe threeethicsboards;(2)thestateauditor’sofficewithknowledgeofthe
subjectagencyoperations;(3)thewhistleblowerprogramadministratorteam;and(4) theattorneygeneral’s
office.

c. Furtherinvestigation.

Writtennoticemustbeprovidedtothe subjectofthe assertionsandhis orher agencyheadif further
investigationsaretooccur. Thetimebywhicha furtherinvestigationmustbecompletedis expandedfrom
60daysto60workingdaysafterthe30-daypreliminaryinvestigationperiod,unlesswrittenjustificationis
furnishedtothe whistleblower,subjectofthe investigation,andagencyhead.

Agenciesarerequiredtocooperatefullywiththeinvestigationandtakeappropriateactionstopreclude
destructionofanyevidenceduringthecourseofthe investigation.

Thesubjectofthe investigationmustbeinterviewedduringthefurtherinvestigation.If it is determinedthat
a reasonablecauseexiststobelievethatimpropergovernmentalactionhasoccurred,thesubjectandagency
headaregiven15workingdaystorespondtothe assertionspriortoissuanceofthe finalreport.

d. Determinationofreasonablecause.

If thereportcontainsreasonablecausedeterminations,theagencymustsendits plantoresolvethesituation
tothe auditorwithin15workingdaysofhavingreceivedthereport.Thestateauditormayrequireperiodic
reportsofagencyactiontakenuntilall resolutionhasoccurred.

Thedeterminationin thereportis senttothe Governorandthe determinationmaybeincludedin thestate
auditor’sauditofthe agency.

Oncethestateauditordeterminesthatappropriateactionhasbeentaken,thewhistleblower,agencyhead,
andsubjectofthe investigationmustbenotified.

It is clarifiedthatanagencymaymakea decisiontoterminate,suspend,ordisciplineanemployeefor
reasonsunrelatedtothe employee’sstatusasa whistleblower.

6.Administrativematters.

Thestateauditoris givenspecificauthoritytocontractfor assistancein carryingouttheWhistleblowerAct
andmayenterintoagreementswiththethreestateethicsboardstoinvestigatematterswithintheauthority
ofthe auditororthe ethicsboard.

Thecostsofadministratingthewhistleblowerprogramis fundedthroughtheauditingservicesrevolving
account.

TheOfficeofFinancialManagementis requiredtocontractfor a performanceauditofthe stateemployee
whistleblowerprogram.

FISCALNOTE:Notrequested.



EFFECTIVEDATE:Ninetydaysafteradjournmentofsessionin whichbill is passed.


