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By Committee on Crimnal Justice & Corrections

Strike everything after the enacting clause and insert the
fol | ow ng:

"Sec. 1. RCW 43. 20A. 710 and 1999 ¢ 336 s 7 are each anended to
read as foll ows:

(1) The secretary shall investigate the conviction records, pending
charges or disciplinary board final decisions of:

(a) Persons being considered for state enploynent in positions
directly responsible for the supervision, care, or treatnment of
children or individuals wth nental illness or devel opnenta
disabilities; and

(b) Individual providers who are paid by the state ((fe+)) and
providers who are paid by hone care agencies to provide in-hone

servi ces ((andhi+redby+ndividuals)) involving unsupervi sed access to
persons wth physical ((é+sabit+es)), nental, or devel opnental

disabilities((+)) or nental illness, or ((#mental—inpairrent)) to
vul nerable adults as defined in chapter 74.34 RCW including but not
limted to services provided under chapter 74.39 or 74.39A RCW

(2) The investigation may include an exam nation of state and

national crimnal identification data. The secretary shall wuse the
information solely for the purpose of determning the character,
suitability, and conpetence of these applicants.

(3) An_individual provider or hone care agency provider who has
resided in the state less than three years before applying for
enpl oynment i nvol ving unsupervised access to a vulnerable adult as
defined in chapter 74.34 RCWnust be fingerprinted for the purpose of
investigating conviction records both through the Wishington state
patrol and the federal bureau of investigation. This subsection
applies only with respect to the provision of in-hone services funded
by nedicaid personal care under RCW 74.09.520, comunity options
program entry system waiver services under RCW 74.39A. 030, or chore
services under RCW 74.39A. 110. The departnment shall pay for the
investigation of crimnal records as provided for in the omibus
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appropriations act. This subsection does not supersede RCW
74.15.030(2)(Db).

(4) An individual provider or hone care agency provider hired to
provi de i n-hone care for and havi ng unsupervi sed access to a vul nerabl e
adult as defined in chapter 74.34 RCW nust have no conviction for a
disqualifying crine under RCW43.43.830 and 43.43.842. An individual
or _hone care agency provider nust also have no conviction for a crine
relating to drugs as defined in RCW43.43.830. This subsection applies
only with respect to the provision of in-hone services funded by
nedi cai d personal care under RCW 74.09. 520, conmunity options program
entry system waiver services under RCW 74.39A 030, or chore services
under RCW 74. 39A 110.

(5) The secretary shall provide the results of the ((state))
background check on individual providers to the ((+nhdividuals—wth

rental—Apat+rent)) persons hiring themor to their | egal guardians, if

any, for their determnation of the character, suitability, and
conpetence of the applicants. |If ((anr—+ndividual)) the person el ects
to hire or retain an individual provider after receiving notice from
the departnment that the applicant has a conviction for an of fense that
woul d di squalify the applicant from ((erptoyrent—wththe-departrent))
havi ng unsupervised access to persons wth physical, nental, or
devel opnental disabilities or nmental illness, or to vulnerable adults
as defined in chapter 74.34 RCW then the secretary shall deny paynent
for any subsequent services rendered by the disqualified individua
provi der.

((4))) (B) Crimnal justice agencies shall provide the secretary
such information as they nmay have and that the secretary may require
for such purpose.

NEW SECTION. Sec. 2. A new section is added to chapter 74.34 RCW
to read as foll ows:

(1) The departnent shall establish and maintain a state registry
containing names of, and other identifying information about,
i ndi vi dual s who have been found to have abandoned, abused, financially
expl oi ted, or neglected vul nerable adults. The departnent shall renove
fromthe registry the nanme of any individual who: (a) Later is found
by the office of adm nistrative hearings under chapter 34.05 RCW or a
court of law, not to have abandoned, abused, financially exploited, or
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negl ected vul nerable adults; or (b) was erroneously placed upon the
registry. The departnment shall adopt rules that are necessary to
i npl ement the registry. At a mninmnum the rules shall address
di scl osure, disposition, and notification of findings, appeal rights,
fair hearing requirenents, and the opportunity for the individual who
is the subject of the investigation to provide information orally or in
witing prior to the prelimnary determ nation.

(2) A nursing hone, boarding home, or adult famly hone enpl oyer
shall be inmmune from liability for an enploynent decision made in
reasonable reliance wupon information obtained directly from the
registry.

NEW SECTION. Sec. 3. A new section is added to chapter 74.34 RCW
to read as foll ows:

If followng an investigation into allegations that an individual
abandoned, abused, financially exploited, or neglected a vul nerable
adult, the departnent determ nes that a preponderance of evidence
exists to support the allegation, the departnent shall make a
prelimnary determ nati on of abandonnment abuse, financia
exploitation, or neglect. The departnent shall not make a prelim nary
finding of neglect if the individual denonstrates that the neglect was
caused by factors beyond his or her control. The departnent shall not
initiate aregistry investigation into an all egation of abuse, negl ect,
abandonment, or financial exploitation in an in-hone setting or in a
facility licensed under chapter 70.128 or 18.20 RCWif the nursing care
quality assurance commssion and the departnent of health have
conpleted a full investigation and have taken no action agai nst a nurse
i censed under chapter 18.79 RCW The individual shall be notified of
the prelimnary determnation and shall be entitled to appeal the
prelimnary finding in an adjudicative proceedi ng under chapter 34.05
RCW |If the individual does not request an adjudicative proceeding
withinthe tinme allowed for appeal, or if the departnent’s prelimnary
determnation is upheld followng an adjudicative proceeding, the

prelimnary determnation shall be considered a finding and the
departnent shall place such finding on the state registry described in
section 2 of this act. This section does not apply to findings of

abandonnment, abuse, financial exploitation, or neglect by an individual
who is a vulnerable adult and who has the functional, nental, or
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physical inability to care for hinself or herself or who has been found
i ncapaci tated under chapter 11.88 RCW

NEW SECTION. Sec. 4. A new section is added to chapter 74.34 RCW
to read as foll ows:

In the case of a single finding of neglect, at | east one year after
an individual’s nane has been placed on the registry, the individual
may petition the departnent for renmoval of his or her nanme fromthe
registry, or the individual may petition the departnent to be all owed
to work in a licensed nursing hone, boarding home, or adult famly
hore. The rul es devel oped by the departnent shall describe how the
petition can be filed, and shall identify factors that the departnment
wll consider before rendering a decision on the petition. Any
i ndi vi dual whose nane has been on the registry for ten consecutive
years may petition the renoval of his or her nane fromthe registry for
any reason.

In determning whether to renove the individual’s nane, the
departnment shall consider the following information if reasonably
avai lable: (1) The nature of the conduct that caused the person’s nane
to be placed on the registry; (2) the severity of harmin the original
i nvestigated incident; (3) the conduct of the individual in the el apsed
ten-year period, including treatnent, crimnal convictions, and
enpl oynment history; and (4) such other information as the departnent
determ nes to be rel evant.

| f the departnent determ nes the individual’s nane can be renoved
from the registry, the departnment shall imediately renove the
i ndi vidual’s nane fromthe registry. The departnment shall maintain the
records of this review, but such information may not be disclosed
except to the individual seeking the renoval or by an order entered in
superior court.

I f an individual has been convicted of a disqualifying crinme under
RCW43. 43. 842, the individual may not nmake a request under this section
until ten years fromthe date of conviction

|f the departnent acted in good faith and in accordance wth
est abl i shed procedures when it renoved an individual’s nanme fromthe
registry, or when it allowed an individual whose nane is on the
registry to work in a nursing hone, boardi ng home, or adult famly hone
setting, it shall be immune fromliability for the future actions of
t he individual .
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NEW SECTION. Sec. 5. A new section is added to chapter 74.34 RCW
to read as foll ows:

A prelimnary determ nation of abandonnment, abuse, financial
exploitation, or neglect shall be sustained in an adjudicative
proceeding if the presiding officer finds it is supported by a
preponderance of the evidence. The presiding officer’s decision nust
be rendered within one hundred twenty days of the date the individual’s
heari ng request was received by the office of adm nistrative hearings.
However, if the presiding officer finds that extenuating circunstances
exist that will prevent the decision from being nmade within the one
hundred twenty-day tine period, the presiding officer my extend the
deadline only as long as is reasonably necessary.

NEW SECTION. Sec. 6. A new section is added to chapter 74.34 RCW
to read as foll ows:

Wen the department l|earns that any in-state or out-of-state
agency, disciplining authority, or court has taken an action that would
prevent the individual from being enployed in the care of and having
unsupervi sed access to vulnerable adults in accordance with RCW
74. 39A. 050(8), the departnent shall place identifying information about
the individual on the state registry.

NEW SECTION. Sec. 7. A new section is added to chapter 74.34 RCW
to read as foll ows:

The departnent shall disclose to any home and conmunity services or
nursing hone enployer as defined in chapter 74.39A RCW or to any
person who is enploying, staffing, licensing, or contracting for the
provision of long-term care services to a vulnerable adult, registry
findi ngs of abuse, negl ect, abandonnent, and financial exploitation so
long as the person requesting such information provides to the
departnent the individual’ s correct | egal name, social security nunber,

gender, and date of birth. The departnment may request additiona
informati on necessary to ensure the accurate identification of the
i ndi vidual on the registry. The departnent shall not release an

i ndi vidual’s hone address, social security nunber, or hone tel ephone
nunber .

Nothing in this act is to be construed to prevent anyone from
obt ai ni ng any i nformati on about thensel ves that is in the possession of
t he departnent. The departnment may w thhold information regarding
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ot her persons as provided by |aw or when rel ease of such information
coul d reasonably result in aviolation or threat to a person’s privacy,
heal th, or safety.

The person requesting registry findings shall use this information
only for making deci sions regardi ng enpl oynent, staffing, contracting,
or licensing of the individual with regard to the provision of care and
services to vulnerable adults. Further dissem nation or use of the
findings is prohibited.

Sec. 8. RCW74.39A. 050 and 1999 ¢ 336 s 5 are each anended to read
as follows:

The departnent’s systemof quality inprovenent for |long-termcare
services shall use the follow ng principles, consistent with applicable
federal |aws and regul ations:

(1) The system shall be client-centered and pronote privacy,
i ndependence, dignity, choice, and a honme or hone-1ike environnent for
consuners consistent with chapter 392, Laws of 1997.

(2) The goal of the systemis continuous quality inprovenent with
the focus on consuner satisfaction and outcones for consuners. This
i ncludes that when conducting licensing inspections, the departnent
shal | interviewan appropri ate percentage of residents, famly nenbers,
resi dent managers, and advocates in addition to interview ng providers
and staff.

(3) Providers should be supported in their efforts to inprove
quality and address identified problens initially through training,
consul tation, technical assistance, and case nmanagenent.

(4) The enphasi s shoul d be on probl emprevention both in nonitoring
and in screening potential providers of service.

(5) Monitoring should be outcone based and responsive to consuner
conplaints and a clear set of health, quality of care, and safety
standards that are easily understandabl e and have been nmade avail abl e
to providers.

(6) Pronmpt and specific enforcenent renedies shall also be
i npl emrented W t hout del ay, pursuant to RCW74. 39A. 080, RCW70.128. 160,
chapter 18.51 RCW or chapter 74.42 RCW for providers found to have
delivered care or failed to deliver care resulting in problens that are
serious, recurring, or uncorrected, or that create a hazard that is
causing or likely to cause death or serious harm to one or nore
resi dents. These enforcenent renedies my also include, when
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appropriate, reasonable conditions on a contract or license. In the
sel ection of renedies, the safety, health, and wel|-being of residents
shal | be of paranount i nportance.

(7) To the extent funding is available, all long-termcare staff
directly responsible for the care, supervision, or treatnment of
vul nerabl e persons should be screened through background checks in a
uniformand tinely manner to ensure that they do not have a crim nal
history that would disqualify them from working wth vul nerable
persons. Wlenever a state conviction record check is required by state
| aw, persons may be enpl oyed or engaged as vol unteers or independent
contractors on a conditional basis according to |law and rul es adopted
by the departnent.

(8) No provider or staff, or prospective provider or staff, with a
stipulated finding of fact, conclusion of law, an agreed order, or
finding of fact, conclusion of law, or final order issued by a
disciplining authority, a court of law, or entered into a state
registry finding himor her guilty of abuse, neglect, exploitation, or
abandonment of a mnor or a vulnerable adult as defined in chapter
74. 34 RCWshal |l be enployed in the care of and have unsupervi sed access
to vul nerable adults except as permtted in section 4 of this act.

Hferratt+-en—
20))) The departnent shall by rule develop training requirenents
for individual providers and hone care agency providers. The

departnent shall deny paynent to an individual provider or a hone care
provi der who does not conplete the training requirenent wwthin the tine
l[imt specified by the departnent by rule.

(((2H)) (10) The departnment shall establish, by rule, training,
background checks, and other quality assurance requirenents for
per sonal ai des who provi de i n-hone services funded by nedi cai d personal
care as described in RCW 74.09.520, community options program entry
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system waiver services as described in RCW 74.39A 030, or chore
services as described in RCW 74.39A 110 that are equivalent to
requi renents for individual providers.

((+2))) (11) Under existing funds the departnent shall establish
internally a quality inprovenent standards conmttee to nonitor the
devel opnent of standards and to suggest nodifications.

((+3))) (12) Wthin existing funds, the departnent shall design,
develop, and inplenment a long-term care training program that is
flexible, relevant, and qualifies towards the requirenents for a
nursi ng assistant certificate as established under chapter 18. 88A RCW
Thi s subsection does not require conpletion of the nursing assistant
certificate training program by providers or their staff. The |ong-
termcare teaching curriculummust consist of a fundanmental nodul e, or
nodul es, and a range of other avail abl e rel evant training nodul es that
provi de the caregiver with appropriate options that assist in neeting
the resident’s care needs. Sone of the training nodul es may incl ude,
but are not limted to, specific training on the special care needs of

persons with devel opnental disabilities, denentia, nental illness, and
the care needs of the elderly. No less than one training nodul e nust
be dedicated to workplace violence prevention. The nursing care

qgual ity assurance comm ssi on shall work together with the departnent to
devel op the curricul um nodul es. The nursing care quality assurance
comm ssion shall direct the nursing assistant training prograns to
accept some or all of the skills and conpetencies fromthe curricul um
nmodul es towards neeting the requirenments for a nursing assistant
certificate as defined in chapter 18.88A RCW A process may be
devel oped to test persons conpleting nodules froma caregiver’s class
to verify that they have the transferable skills and conpetencies for
entry into a nursing assistant training program The departnment my
review whet her facilities can develop their owm related | ong-termcare
training prograns. The departnment may develop a review process for
determ ni ng what previ ous experience and training my be used to waive
sone or all of the mandatory training. The departnent of social and
heal th services and the nursing care quality assurance comi ssi on shal

wor k together to develop an inplenentation plan by Decenber 12, 1998.

Sec. 9. RCW74.34.095 and 1999 ¢ 176 s 17 are each amended to read
as foll ows:
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(1) The followng information is confidential and not subject to
di scl osure, except as provided in this section:

(a) A report of abandonnment, abuse, financial exploitation, or
negl ect made under this chapter

(b) The identity of the person making the report; and

(c) Al files, reports, records, conmunications, and wor ki ng papers
used or developed in the investigation or provision of protective
servi ces.

(2) Information considered confidential may be disclosed only for
a purpose consistent with this chapter or as authorized by chapter
18.20, 18.51, or 74.39A RCW or as authorized by the long-term care
onbudsman prograns under federal |aw or state | aw, chapter 43.190 RCW

(3) A court or presiding officer in an adm nistrative proceeding
may order disclosure of confidential information only if the court, or
presiding officer in an admnistrative proceeding, determnes that

di sclosure is essential to the admnistration of justice and wll not
endanger the |ife or safety of the vul nerable adult or individual who
made the report. The court or presiding officer in an admnistrative
hearing may place restrictions on such disclosure as the court or
presiding officer deens proper.

(4) Findings and other information entered into a state registry as
authorized by this act are not considered confidential. However, the

individual's social security nunber, hone tel ephone nunber, and home

address shall not be discl osed.

Sec. 10. RCW 74.39A.095 and 1999 ¢ 175 s 3 are each anended to
read as foll ows:

(1) I'n carrying out case managenent responsibilities established
under RCW74. 39A. 090 for consuners who are receiving services under the
medi caid personal care, community options progranms entry system or
chore services programthrough an i ndi vi dual provider, each area agency
on agi ng shall provide adequate oversight of the care being provided to
consuners receiving services under this section. Such oversight shal
include, but is not limted to:

(a) Verification that the individual provider has nmet any training
requi renents established by the departnent;

(b) Verification of a sanple of worker tinme sheets;

(c) Hone visits or tel ephone contacts sufficient to ensure that the
pl an of care is being appropriately inplenented,
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(d) Reassessnent and reauthorization of services;

(e) Monitoring of individual provider performance; and

(f) Conducting crimnal background checks or verifying that
crim nal background checks have been conduct ed.

(2) The area agency on aging case manager shall work with each
consuner to develop a plan of care under this section that identifies
and ensures coordination of health and long-term care services that
nmeet the consuner’s needs. |n developing the plan, they shall utilize,
and nodify as needed, any conprehensive comrunity service plan
devel oped by the departnent as provided i n RCW74. 39A. 040. The pl an of
care shall include, at a m ni num

(a) The nane and tel ephone nunber of the consuner’s area agency on
agi ng case nmanager, and a statement as to how the case manager can be
contacted about any concerns related to the consumer’s well-being or
t he adequacy of care provided;

(b) The name and t el ephone nunbers of the consuner’s primary health
care provider, and other health or long-termcare providers with whom
t he consuner has frequent contacts;

(c) A clear description of the roles and responsibilities of the
area agency on aging case nmanager and the consuner receiVving services
under this section;

(d) The duties and tasks to be perfornmed by the area agency on
agi ng case manager and the consunmer receiving services under this
section;

(e) The type of in-honme services authorized, and the nunber of
hours of services to be provided,;

(f) The ternms of conpensation of the individual provider;

(g) A statenent that the individual provider has the ability and
willingness to carry out his or her responsibilities relative to the
pl an of care; and

(h)(i) Except as provided in (h)(ii) of this subsection, a clear
statenent indicating that a consunmer receiving services under this
section has the right to waive any of the case nmanagenent services
offered by the area agency on aging under this section, and a clear
i ndi cation of whether the consunmer has, in fact, waived any of these
servi ces.

(1i) The consuner’s right to waive case nmanagenment services does
not include the right to waive reassessnent or reauthorization of
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services, or verification that services are being provided in
accordance with the plan of care.

(3) Each area agency on aging shall retain a record of each wai ver
of services included in a plan of care under this section.

(4) Each consuner has the right to direct and participate in the
devel opnent of their plan of care to the maxi num practi cabl e extent of
their abilities and desires, and to be provided with the tinme and
support necessary to facilitate that participation.

(5 A copy of the plan of care nust be distributed to the
consuner’s primary care provider, individual provider, and other
rel evant providers with whom the consuner has frequent contact, as
aut hori zed by the consuner.

(6) The consuner’s plan of care shall be an attachnent to the
contract between the departnent, or their designee, and the individual
provi der.

(7) If the departnent or area agency on agi ng case manager finds
that an individual provider’s inadequate performance or inability to
deliver quality care is jeopardi zing the health, safety, or well-being
of a consuner receiving service under this section, the departnment or
the area agency on aging may take action to termnate the contract
bet ween the departnent and the individual provider. |[If the departnent
or the area agency on aging has a reasonable, good faith belief that
the health, safety, or well-being of a consuner is in inmmnent
j eopardy, the departnent or area agency on aging may sunmmarily suspend
the contract pending a fair hearing. The consunmer may request a fair
hearing to contest the planned action of the case nanager, as provided
in chapter 34.05 RCW

(8) The departnent or area agency on aging may reject a request by
((arfa})) a consunmer receiving services under this section to have a
famly menber or other person serve as his or her individual provider
if the case manager has a reasonable, good faith belief that the famly
menber or other person will be unable to appropriately neet the care
needs of the consuner. The consuner may request a fair hearing to
contest the decision of the case manager, as provided in chapter 34.05
RCW

NEW SECTION. Sec. 11. A new section is added to chapter 74.39A
RCWto read as foll ows:
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A home and community services enployer or a nursing hone enpl oyer
who discloses information about a forner or current enployee to a
prospective hone and community services enployer or nursing hone
enpl oyer is presuned to be acting in good faith and is inmune from

civil and crimnal liability for such disclosure or its consequences i f
the disclosed information relates to: (1) The enployee’'s ability to
performhis or her job; (2) the diligence, skill, or reliability with

whi ch the enpl oyee carried out the duties of his or her job; or (3) any
illegal or wongful act commtted by the enployee when related to his
or her ability to care for a vulnerable adult. For purposes of this
section, the presunption of good faith may only be rebutted upon a
showi ng by cl ear and convi nci ng evi dence that the i nformati on di scl osed
by the honme and community services enployer or nursing honme enpl oyer
was knowingly false or with reckless disregard for the truth of the
information disclosed. Nothing in this section shall affect or Iimt
any other state, federal, or constitutional right otherw se avail abl e.
Shoul d the enpl oyee successfully rebut the presunption of good faith
standard in a court of conpetent jurisdiction, and therefore be the
prevailing party, the prevailing party shall be entitled to recover
reasonabl e attorneys’ fees against the enpl oyer.

NEW SECTI ON. Sec. 12. STATE REGQ STRY- - TERM NATI ON. The state
registry established in section 2 of this act shall be term nated on
June 30, 2004, as provided in section 13 of this act.

NEW SECTI ON.  Sec. 13. STATE REQ STRY--REPEAL. Section 2 of this
act, as now existing or hereafter anmended, is repealed effective June
30, 2005.

NEW SECTION.  Sec. 14. Captions used in this act are not any part
of the law. "

Correct the title.

~-- END ---
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