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5670 AVH .... AMH 18

CRO S AMENDMENT

SB 5670 - H AMD ADOPTED 4- 24-99
By Representative

On page 3, after line 18, insert the foll ow ng:

"Sec. 2. RCW90.48.010 and 1973 ¢ 155 s 1 are each anended to read
as follows:

(1) It is declared to be the public policy of the state of
Washington to maintain the highest possible standards to insure the
purity of all waters of the state consistent with public health and
public enjoynment thereof, the propagation and protection of ((wiéd
Hfe—birds—ganre;)) fish and ((ether—agquatiet+ife)) wildlife, and the
((+ndust++al)) econom c devel opnent of the state, and to that end
require the use of all known available and reasonable nethods by
industries and others to prevent and control the pollution of the
waters of the state of Washington. Consistent with this policy, the
state of Washington wll exercise its powers, as fully and as
effectively as possible, to retain and secure high quality for all
waters of the state. Consistent with this policy, the experinental use
of herbicides when appropriate for controlling aquatic noxi ous weeds
such as spartina will help maintain current beneficial uses of water
wi thout degrading water quality. The state of Washington in
recognition of the federal governnment’s interest in the quality of the
navi gable waters of the United States, of which certain portions
thereof are within the jurisdictional Ilimts of this state, proclains
a public policy of working cooperatively with the federal governnent in
ajoint effort to extinguish the sources of water quality degradation,
while at the sane tine preserving and vigorously exercising state
powers to insure that present and future standards of water quality
within the state shall be determ ned by the citizenry, through and by
the efforts of state governnment, of the state of Wshi ngton.

(2) The legislature finds that while existing federal and state
water pollution control laws have resulted in cleaner water for
citizens of Washington state, too many water bodies still exceed
existing water quality standards. Such exceedances are caused both by
poi nt _and nonpoi nt sources of pollution. 1t is the policy of the state
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of WAshington to ensure the attainnent of water quality standards that
protect and restore the ability of the state’s waters to provide
multiple benefits as defined in RCW 90. 54. 020.

(3) Water quality standards should be attained through a variety of
neans, including the devel opnent and inplenentation of total maximum
daily loads as provided under the federal clean water act, and the
i npl enentation of other pollution controls. The |eqgislature believes
that such flexibility nust be available if the state is to attain water
guality standards as efficiently and effectively as possible. The
legislature also believes that nmany activities and prograns are
currently being inplenented in watersheds across the state that wll
result in substantial water quality inprovenent, and that such
activities and prograns should have an opportunity to denpbnstrate
success before the inposition of a total maxinmum daily |oad
requi renent.

(4) The burden of changing existing practices and obtaining
pollutant discharge reductions as needed to attain water quality
standards should be shared anpbng the various contributors to water
quality inpairnment in proportion to their contribution and in
consideration of other equitable factors and natural background
condi tions. For water quality limted segnents in waters that are
shared with, or are upstream or downstream of waters subject to the
jurisdiction of another state or Canada, the legislature intends that
the departnment coordinate the devel opnent of total maximumdaily | oads
with the United States environnental protection agency and with water
quality regul atory agencies in other jurisdictions to ensure equity for
di schargers in WAshi ngt on

(5) The legislature finds that a watershed approach to water
quality inprovenent allows the consideration of nmultiple factors and of
their interactions. It also provides a neans for bringing together
t hose persons who wll need to inplenent necessary neasures to inprove
water quality, as well as others who may be interested in water
quality.

(6) Water quality nonitoring is becom ng increasingly inportant as
the state nakes commtnents to attain water quality standards, recover
aguatic species, and evaluate the effectiveness of actions taken to
attain those goals. As a result, the legislature believes it is
inportant to enhance the quality of existing water quality nonitoring

prograns.
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(7) Wilethe legislature believes the state is the best nanager of
the state’s water quality, it recognizes that the federal governnent
has ultimte authority over any state total maximumdaily | oad program
under the federal clean water act. Therefore, it is the intent of the
legislature that the departnent have no authority to inplenent or
enforce this act if and when the federal governnent assunes direct
responsibility for inplenentation of the total maxinmum daily |oad
program by providing witten notice to the departnent that this act,
taken as a whole, is inconsistent with federal |aw However, this
subsection does not affect the ability of the state to continue
i npl enenting other prograns that inprove water quality.

Sec. 3. RCW90.48.020 and 1995 ¢ 255 s 7 are each anended to read
as follows:

((VWhenever—the—word)) Unless the context <clearly requires
otherwise, the definitions in this section apply throughout this
chapter.

(1) "Characteristic uses" neans the uses for which a water body has
been classified by the departnment under state | aw and the federal clean
wat er _act .

(2) "Person" ((+s—used+nthis—ehapter—i+t—shall—beeconstruedto))
i ncludes any political subdivision, governnment agency, nunicipality,
i ndustry, public or private corporation, copartnership, association,
firm individual or any other entity what soever.

( (VWherever—thewords)) (3) "Waters of the state" ((shalHl—beused+n
this—chapter—they—shall—be——construed—t6)) includes |akes, rivers,
ponds, streamns, inland waters, underground waters, salt waters and al
other surface waters and watercourses within the jurisdiction of the
state of Washi ngt on.

( (VWhenever—thewerd)) (4) "Pollution" ((+susedi+nthis—echapter—+t
shalH—be—econstrued—to)) neans such contam nation, or other alteration
of the physical, chem cal or biological properties, of any waters of
the state, including change in tenperature, taste, color, turbidity, or
odor of the waters, or such discharge of any |iquid, gaseous, solid,
radi oactive, or other substance into any waters of the state as will or

is likely to create a nuisance or render such waters harnful,
detrimental or injurious to the public health, safety or welfare, or to
donestic, commercial, industrial, agricultural, recreational, or other
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legitimate beneficial uses, or to livestock, wild animals, birds, fish
or other aquatic life.

( (VWherever—theword)) (5) "Departnent” ((+s—usedi+nthis—echapter—+t
shat)) neans the departnent of ecol ogy.

( (VWhenever—the—word)) (6) "Director" ((+s—used—+nthis—chapter—t
shalt)) nmeans the director of ecol ogy.

((Waenever—the—words)) (7) "Clean water act" neans the federa
water pollution control act of 1972, as anended (86 Stat. 896; 33
U.S.C Sec. 1251 et seq.).

(8) "Aquatic noxious weed" ((areusedinthis—echapter—they-have))
has the neani ng prescribed under RCW 17. 26. 020.

(9) "Listing cycle" neans the period, as determ ned by the federal
envi ronnental protection agency, between publication of alist of water
guality limted segnents by the departnent and the publication of the
next list of such segnents by the departnent.

(10) "Load" neans an anount of matter or thernmal energy that is
introduced into a receiving water.

(11) "lLoading capacity" nmeans the greatest anount of | oading that
a water can receive without violating water quality standards.

(12) "Load allocation" neans that portion of a receiving water’s
| oading capacity that is attributed either to one of its existing or
future nonpoint sources of pollution, or to natural background sources.
Load allocations are best estimates of the |oading, which nmay range
from reasonably accurate estimates to gross allotnents, depending on
the availability of data and appropriate techniques for predicting
| oadi ng. \Wherever possible, natural background conditions and nonpoi nt
sources shall be distinguished. Wher ever possible, loads shall be
allocated to categories of like sources, rather than to aggregates of
different categories of sources.

(13) "Wasteload allocation” neans that portion of a receiving
water’s | oading capacity that is allocated to one of its existing or
future point sources of pollution. Wsteload allocations constitute a
type of water quality-based effluent limtation.

(14) "Total maximum daily |oads" nmeans the sum of the individua
wasteload allocations for point sources and load allocations for
nonpoi nt _sources and natural background conditions. Such |oads shal
be established at a | evel necessary to inplenent the applicable water
quality standards with seasonal variations and a margin of safety, and
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may contain a reserve for growh. Total maxinmum daily | oads nmay be
expressed in terns other than mass per vol une.

(15) "Other pollution controls” include, but are not limted to,
the following list of laws, rules, regulations, prograns, or
activities:

(a) Provisions related to the federal conservation reserve
enhancenent program

(b) Approved farm plans based on current field office technica
gui des;

(c) The dairy nutrient managenent act under chapter 90.64 RCW

(d) The forest practices act under chapter 76.09 RCW

(e) Irrigation district water quality managenent plans that neet
the requirenents of (k) of this subsection;

(f) Habitat conservation plans for aquatic species prepared under
section 10 of the federal endangered species act (16 U S. C_ 1531 et
seq.);

(g) Reasonable and prudent conditions established wunder a
bi ol ogi cal opinion under section 7 of the federal endangered species
act ;

(h) Watershed plans that inplenent best managenent practices
approved by the conservation conm ssion and the departnent;

(i) Inplenentation of cleanup of contam nated sedi nents under the
federal conprehensive environnental response, conpensation, and
liability act of 1980 (42 U S.C. 9601 et seq.); the nodel toxics
control act, chapter 70.105D RCW or other statutory authorities;

(j) Cooperative resource managenent plans adnministered by the
departnment of natural resources that neet the requirenents of (k) of
this subsection; or

(K) Any other progranms, neasures, and activities that include:

(1) Specific nethods and approaches intended to lead to water
quality inprovenent and attainnent of water quality standards;

(ii) Water quality inprovenent goals or mlestones for identified
water quality limted segnents;

(iii) Monitoring provisions that enable the departnment to neasure
progress toward attainnent of water quality standards; and

(iv) Enforcenent nmechani sns or feedback and nodification strategies
to ensure or pronpte conpliance with the nmeasures and goals identified
in this subsection.
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This definition shall not be construed as expanding the reach of
existing regulatory controls.

(16) "Wastewater discharge permt" neans an individual, nodel, or
general permt issued by the departnent that specifies treatnent,
noni toring, and reporting requirenents for the di scharge of wastewater,
and that is intended to satisfy the requirenents of the clean water act
and of this chapter.

(17) "Water quality limted segnent” neans any surface water
segnent, as defined by the departnent, where it is known that water
gquality does not neet applicable water quality standards, or is not
expected to neet applicable water quality standards by the next listing
cycle, even after the application of technology-based effluent
l[imtations required by the federal clean water act.

(18) "Effluent trading” nmeans a nethod to attain or nmaintain water
guality standards by allow ng sources of pollution that can achieve
greater pollutant reduction thanis otherwise required to sell or trade
the credits for their excess reduction to another source.

(19) "Adaptive nmnagenent”" neans the processes and principles
designed to nodify rules adopted under the forest practices act, and
their application based on cooperative research, nonitoring, and
eval uation, and set out in Appendix L to the forestry nodul e menporandum
of agreenent, also known as the Forests and Fish Report (1999).

NEW SECTION. Sec. 4. A new section is added to chapter 90.48 RCW
to read as foll ows:

WATER QUALITY LI M TED SEGVENTS- - DATA RELI ABI LI TY FOR DECI SI ONS TO
LIST. (1) The list of water quality limted segnents that is required
to be submtted to the federal environnmental protection agency under
the clean water act shall be based upon data that are accurate and
reflective of current conditions and that conply wi th hi gh standards of
qual ity assurance and quality control guidance as prescribed by the
departnent under this section. A water segnent may be |isted as water
quality limted under section 6 of this act only when:

(a) Docunentation is provided show ng the submtted data have net
the data quality objectives and other requirenments of an approved
qual ity assurance program plan; or

(b) The departnent independently sanples the water body segnent in
conpliance with its data quality objectives and ot her requirenents of
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an approved quality assurance program plan to verify the suspected
wat er quality exceedance.

(2) The departnment shall coordinate a state-wide water quality
monitoring network that relies upon existing water quality data
collected by the departnent and others in conpliance with the data
quality objectives and the data quality assurance and quality control
gui delines prescribed by the departnent under this section. To the
extent possible and appropriate, the water quality nonitoring network
shal | include other state agencies, tribes, counties, cities, federal
agenci es, sewer and water districts, and special purpose districts, as
well as private entities that wish to provide such data. The network
shall provide data for both anbient water quality nonitoring and
devel opment of the list of water quality limted segnents. The
departnent shall coordinate the collection of water quality data anong
state agencies to ensure that nonitoring for the purposes of this
section is conprehensive w thout being duplicative, and that state
monitoring resources are directed toward filling the nost critica
information gaps. |In coordinating this network, the departnment shal
ensure state-w de consi stency, provide calibration of |local nonitoring
efforts, provide data verification and validation, and assess | ong-term
water quality trends.

(3) By Septenber 1, 1999, the departnent shall appoint an advi sory
commttee conprised of one representative selected by each of the
foll owi ng agenci es and i nterests: The departnent, the Northwest |Indian
fisheries commssion, the United States environnmental protection
agency, the United States geol ogi cal survey, the departnent of health,
t he departnment of fish and wildlife, the departnment of transportation,
the Puget Sound action team the Wshington state association of
counties, the association of Wshington cities, the Wshington
associ ation of sewer and water districts, the conservati on conm ssi on,
the University of Washington, Washington State University, the
associ ati on of Washi ngton busi ness, the Washi ngton state farm bureau,
t he Washington state water resources association, and the Washi ngton
state office of the national Audubon society. Each of these
representatives shall have experience in the collection, analysis, and
interpretation of environnental data. The conm ttee shall al so consi st
of a state senator fromeach of the two maj or caucuses appoi nted by the
president of the senate, and a state representative from each of the
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two nmjor caucuses appointed by the speaker of the house of
representatives. The commttee shall have the foll ow ng purposes:

(a) Devel opnent of data quality objectives regarding the precision,
bi as, representativeness, conpl eteness, and conparability required for
water quality nonitoring data to serve program purposes;

(b) Devel opnent of data interpretation guidelines regarding the
quantity and representativeness of data required to determ ne whet her
water quality standards are being net, and whether a water quality
condition is caused by natural background or human factors;

(c) Devel opnent of quality assurance and quality control guidelines
for the collection, analysis, and interpretation of water quality data
for freshwater; and

(d) Conparison of the proposed use-based water quality standards
with the current classification system in terns of the protection
provided to characteristic uses, and the regulatory and economnc
i npacts on point and nonpoi nt sour ces.

(4) The conmttee identified in subsection (3) of this section
shal|l provide its recommendations on subsection (3)(a) through (c) of
this section to the |legislature by Decenber 31, 2000. The committee
shal | provide its recomendati ons on subsection (3)(d) of this section
to the legislature by Decenber 31, 1999.

(5 The departnent shall develop a system of water quality
st andards, data quality objectives, datainterpretation guidelines, and
data quality assurance and quality control guidelines based upon the
recommendations of the commttee identified in subsection (3) of this
section. The water quality standards shall be adopted by rule under
RCW 90. 48. 035 and the adm ni strative procedure act, chapter 34.05 RCW
After 1issuance, the data quality objectives, data interpretation
gui delines, and data quality assurance and quality control guidelines
shal | be updated periodically to reflect new nethods and
i nstrunent ati on.

(6) After July 1, 2001, the departnent shall require that any water
quality data submtted to the state for purposes of anbient nonitoring
or conpiling a list of water quality limted segnents conply with the
departnent’s data quality objectives and data quality assurance and
qual ity control guidelines.

NEW SECTION. Sec. 5. A new section is added to chapter 90.48 RCW
to read as foll ows:
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ACCESS TO PRI VATE PROPERTY. (1) Except as provided in subsection
(2) of this section, and before collecting water quality sanpl es that
can only be obtained by entering upon private property, the departnent
or its designee nust receive permssion fromeither:

(a) The owner of the property to be entered;

(b) The | essee or operator of the property to be entered; or

(c) A superior court of the state of Washi ngton. The superi or
courts of the state may issue admnistrative search warrants to the
departnment to carry out the provisions of this chapter.

(2) If the departnent believes there is an i mm nent and substanti al
threat to human health or the environnment frompollution of an acute or
energency nature, the departnent may coll ect such sanples after first
havi ng nade a reasonable attenpt to obtain perm ssion fromthe owner
| essee, or operator. The department shall subsequently inform the
owner, |essee, or operator of such sanpling and the results thereof.

(3) The departnent or its designee shall offer to divide any water
sanpl e and provide a portion to the property owner, | essee, or operator
in sufficient quantity that he or she may have a separate anal ysis
conducted at his or her expense.

NEW SECTION. Sec. 6. A new section is added to chapter 90.48 RCW
to read as foll ows:

LI STI NG OF WATER QUALI TY LI M TED SEGVENTS. (1) After July 1, 2001,
the departnent shall prepare a revised list of water quality limted
segnents, as required under section 303(d) of the clean water act, that
i s based upon data that are collected and anal yzed in conpliance with
the departnent’s data quality objectives and quality assurance and
quality control guidelines. The list shall include all surface water
segnents that do not neet water quality standards, or are not expected
to neet water quality standards by the next listing cycle, even after
the application of technol ogy-based effluent limtations required by
the federal clean water act. The list shall not include:

(a) Surface water segnents that are expected to neet water quality
standards before the next listing cycle;

(b) Surface water segnents for which natural background conditions
are the reason for not neeting the standards; or

(c) Gound waters.

(2) Surface water segnents shall remain on the list until they neet
wat er quality standards and shall be renoved fromthe |ist when they
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are found to neet water quality standards. Del etions fromthe I|ist
shal | be based on nonitoring data of the sane quality and rigor as data
used for additions to the list. Additions to, and deletions from the
list of water quality limted segnents shall be recorded when the |i st
is updated in the next listing cycle. The list shall be submtted to
the federal environnmental protection agency at a frequency determ ned
by the environnental protection agency.

(3) To ensure an opportunity for public participation in the
process of listing water quality limted segnents, the departnment
shal | :

(a) Provide notice in the Washington State Register that it is
begi nning a new cycle for listing of water quality limted segnents;

(b) Devel op a proposed |ist of water quality limted segnents, and
conpare the proposed list to the previous list approved by the
envi ronmental protection agency to identify water quality trends;

(c) Submt the proposed list to the environnental protection agency
and the general public for review,

(d) Devel op responses to the conmments received, and provide those
responses to those persons who have requested them

(e) Develop a final list of water quality limted segnents and
publish a notice of the availability of the final Ilist in the
Washi ngton State Register; and

(f) Submt the final list to the environnental protection agency
for approval.

(4) Publication of a notice of the availability of the final |ist

of water quality limted segnents in the Washington State Register is
an agency action that nmay be appealed to the Thurston county superior
court wunder RCW 34.05.570(4) wthin thirty days of the date of
publ i cati on.

(5) Listing of water quality limted segnents as required under
this chapter is not subject to the state environnmental policy act,
chapter 43.21C RCW

NEWSECTION. Sec. 7. A newsectionis added to chapter 43.21C RCW
to read as foll ows:

This chapter does not apply to:

(1) Publication by the departnent of a list of water quality
limted segnents;

10
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(2) The authorization of other pollution controls in lieu of total
maxi mum dai |y | oads; and
(3) The devel opnent of total maximum daily | oads.

NEW SECTION. Sec. 8. A new section is added to chapter 90.48 RCW
to read as foll ows:

EFFECT OF LISTING (1) No permt may be issued to a new source or
to a new discharger, as these terns are defined in section 306 of the
federal clean water act and in 40 CF. R 122.2 and 40 C.F.R 122.29 as
of the effective date of this section, if the discharge woul d cause or
contribute to a violation of water quality standards.

(2) This chapter shall not prevent any existing point source
di scharge, or any activity that may | ead to a nonpoi nt source di scharge
conducted in conpliance with all applicable federal, state, or |ocal
laws, rules, regulations, and requirenents affecting water quality,
sol ely because a total maxinmumdaily | oad has not been conpl et ed.

(3) This chapter shall not prevent any new or expanded activity
that may |lead to a nonpoint source discharge conducted in conpliance
with all applicable federal, state, or local |aws, rules, regul ations,
and requirenents that protect water quality, solely because a tota
maxi mum dai ly | oad has not been conpl et ed.

NEW SECTION. Sec. 9. A new section is added to chapter 90.48 RCW
to read as foll ows:

WATER QUALI TY LI M TED SEGVENTS- - LI ST-- MANAGEMENT. (1) After alist
of water quality limted segnents has been submtted to the federa
envi ronnment al protection agency, the departnent shall sort the |ist of
water quality limted segnents by WRI A as defined i n RCW90. 82. 020 for
management pur poses.

(2) By June 30, 2001, the departnent shall determ ne:

(a) Whether other pollution controls exist in each WR A that
address the causes of the problens that led to the listing of segnments
as water quality limted in 1996 and in 1998;

(b) Whet her such neasures are being inplenented; and

(c) Wiet her such neasures are expected to result in attai nnent of
water quality standards within a reasonable period of tinme based upon
the nature of the problem

(3) For water quality limted segnents on |ists approved after
January 1, 2000, the departnent shall nake the determ nations

11
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i dentified under subsection (2) of this sectionwithin tw years of the
approval of the list by the environnmental protection agency.

(4) To make the determ nations under subsections (2) and (3) of
this section, the departnent:

(a) May request information and recomrendations from other state
and federal agenci es, | ocal governnents, tribes, conservation
districts, and other sources; and

(b) Shall gather available data and information on the other
pol lution controls being used to address water quality in the rel evant
WRIAs. If entities inplenenting other pollution controls collect water
quality data, they shall provide such data to the departnent. The
departnment shall conduct independent sanpling to obtain any additional
data or information necessary to nmake its determ nation

(5 Were a planning group has chosen to address water quality
under RCW 90. 82. 090, the group shall performa prelimnary eval uation
as described in subsection (2) of this section within one year of
receiving the first grant to conduct watershed assessnents under RCW
90.82.040(2)(b), or within one year of the effective date of this
section, whichever is later, and shall forward its findings and
recommendations to the departnent. The departnent shall consider the
pl anning group’s findings and recomendations, if any, in making its
initial determ nations as to the exi stence and adequacy of the proposed
ot her pollution controls.

(6) The departnent shall obtain public comrent onits draft initial
determ nations, and shall finalize its determ nations after consi dering
the avail able informati on and comments received.

(7) If the departnent determ nes that other pollution controls in
a WRI A are expected to result in attai nment of water quality standards
wi thin a reasonable period of tinme, the departnent shall allowthe use
of those other pollution controls and shall not establish total maxi mum
daily | oads, except as provi ded under subsection (11) of this section.

(8) The departnment shall refer those dischargers who may not have
fully inplenented other pollution controls to appropriate agencies for
techni cal assistance, or shall offer such assistance directly. The
departnent’s goal shall be to encourage the broad use of other
pol l ution controls.

(9) For waters where the departnent determ nes that other pollution
controls are available and are expected to attain water quality
standards within a reasonable period of tinme, the departnent shal

12
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eval uate anbient water quality data at no greater than five-year
intervals to determ ne whether substantial progress in water quality
i nprovenent has been achieved relative to specific |isted segnents,
except that other pollution controls approved under subsection (7) of
this section shall be allowed to performfor at |east five years before
their effectiveness is evaluated. The departnment may use its wat ershed
approach to water quality managenent to focus and rotate its resources
t hrough succeeding areas of the state. Entities inplenenting other
pol lution controls shall provide any available nonitoring data to the
departnment so that it nmay determne the effectiveness of the controls
in correcting the water quality problem The departnent shall conduct
i ndependent sanpling to obtain any additional information needed to
determ ne the effectiveness of the other pollution controls.

(10) If the evaluation of anmbient water quality data in a given
WRI A as provided under subsection (9) of this section denonstrates
ot her pollution controls have not made substantial progress toward the
attainment of water quality standards wthin a reasonable period of
tinme, the departnment shall enter into discussions with representatives
sel ected by users of other pollution controls in that WRIA to revise
the controls so that their inplenentation results in substantial
progress toward the attainment of water quality standards. Such
proposed revisions shall be submtted to the departnent w thin ninety
days of the start of discussions under this subsection.

(11) The departnent shall develop total maximum daily | oads for
t hose water segnents where:

(a) Oher pollution controls do not exist, have not been
i npl enented, or are not expected to attain water quality standards
within a reasonable period of time based upon the nature of the
probl em

(b) Discussions under subsection (10) of this section to revise
ot her pollution controls are not successful w thin ninety days;

(c) Substantial progress toward neeting water quality standards has
not been made five years after other pollution controls have been
revi sed through discussions initiated under subsection (10) of this
section; or

(d) The conplexity of the problens and sources precludes a
determ nati on under subsection (2) of this section

(12) Notw thstandi ng any ot her provisions of this chapter:

13



© 00 N O Ol WDN P

N PR R R R R R R R
O © o NOoO O D WDNN L O

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(a) Total maximum daily |oads for water quality limted segnents
inpaired by sedinent, habitat degradation, flow, turbidity, or
t enperature caused by forest practices subject to regulation under the
forest practices act, chapter 76.09 RCW or covered in the forestry
nmodul e nmenorandum of agreenent, also known as the Forests and Fish
Report (1999), are a lower priority for the departnent and need not be
initiated before July 1, 2009;

(b) The departnent shall not require nore stringent forest
practices in a total maximumdaily load or its inplenentation before
July 1, 2009, except through adaptive nanagenent as defined in this
act; and

(c) If the achievenent of the total maximumdaily | oad al |l ocati ons
cannot be net through forest practices rules, the adjustnent of those
managenent practices shall be through adapti ve managenent as defined in
this act.

(13) This section does not prohibit the departnment fromconpleting
the total maxi mumdaily | oads al ready i n devel opnent upon the effective
date of this section. Nothing in this act authorizes a shift in
enphasis to point sources that would be inconsistent wth the
priorities established under this section.

Sec. 10. RCW90.82.090 and 1998 ¢ 247 s 5 are each anended to read
as follows:

If the initiating governments choose to include a water quality
conponent, the watershed plan shall include the foll ow ng el enents:

(1) An exam nation based on existing studies conducted by federal,
state, and | ocal agencies of the degree to which legally established
water quality standards are being nmet in the managenent area;

(2) An exam nation based on existing studies conducted by federal,
state, and | ocal agencies of the causes of water quality violations in
t he managenent area, including an exam nation of information regarding
pol lutants, point and nonpoint sources of pollution, and pollution-
carrying capacities of water bodies in the managenent area. The
analysis shall take into account seasonal stream flow or |evel
variations, natural events, and pollution from natural sources that
occurs independent of human activities;

(3) An identification and evaluation of the existence of other

pollution controls as defined in chapter 90.48 RCW in use in the

managenent area, of the extent of inplementation of such neasures, and
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of the effectiveness of such neasures in attaining water quality

standards within a reasonable period of tine, as well as any

recommendations for inproving the effectiveness of other pollution

controls in the nmanagenent area;

(4) An exam nation of the legally established characteristic uses
of each of the nonmarine bodies of water in the managenent area;

((4)»)) (5 An examnation of any total nmaxinmum daily |oad
established for nonmarine bodies of water in the nmanagenent area
unl ess a total maximumdaily | oad process has begun in the managenent
area as of the date the watershed planning process is initiated under
RCW 90. 82. 060;

((65))) (B6) An exam nation of existing data related to the inpact
of fresh water on marine water quality;

((6))) (7) A recommended approach for inplenmenting the total
maxi mum daily |oad established for achieving conpliance with water
quality standards for the nonmarine bodies of water in the managenent
area, unless a total maxinmum daily |oad process has begun in the
managenent area as of the date the watershed planning process is
initiated under RCW 90. 82. 060; and

((6)) (8) Recommended neans of nonitoring by appropriate
gover nment agenci es whet her actions taken to i npl ement the approach to
bring about inprovenents in water quality are sufficient to achieve
conpliance with water quality standards.

This chapter does not obligate the state to undertake anal ysis or
to develop strategies required under the federal clean water act (33
US C Sec. 1251 et seq.). This chapter does not authorize any
pl anni ng unit, |ead agency, or |ocal governnment to adopt water quality
standards or total maximum daily |oads under the federal clean water
act .

NEWSECTION. Sec. 11. A newsection is added to chapter 90.48 RCW
to read as foll ows:

TOTAL MAXI MUM DAILY LOADS. (1) Total maxi mum daily |oads shal
only be established for surface waters and shall include the foll ow ng
el enent s:

(a) A determnation of the pollutant of concern and a
quantification of the target or desired end point of the total maxi nmum
daily load process that indicates conpliance wth water quality

15
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standards taking into account the assimlative capacity of the water
segment ;

(b) A quantification of the reduction in total pollutant |oad that
must be achieved to neet water quality standards;

(c) ldentification of the responsible sources, or categories of
sources, of the pollutant that causes water quality standards not to be
met, and a quantification of the degree to which each source or source
category contributes to the failure to neet water quality standards;
and

(d) Establishment of the wasteload and |oad allocations for
identified sources, including categories of nonpoint sources, along
with a quantified margin of safety, and any allocations for natura
background and future grow h.

(2) The departnent shall control sources of pollution to ground
water as otherw se provided for in this chapter or under other state
and federal prograns and authorities. |In identifying the responsible
source or categories of sources, as set forth in subsection (1)(c) of
this section, and in establishing wastel oad and | oad all ocations for
identified sources, as set forth in subsection (1)(d) of this section,
the department shall not attenpt to identify sources of pollutants
within ground water, nor shall the departnent allocate |oads or
wast el oads to ground water.

(3) Each total maxinmum daily | oad shall be inplenented through a
pl an that includes the foll ow ng el enents:

(a) Ildentification and quantification of control actions and
i npl enentation tools, methods, and authorities that will be used to
achieve the allocations, in addition to schedules, mlestones, and
funding options for inplenmenting the identified actions;

(b) A determnation of the degree to which uses are being
supported, remaining variance from the target, conpliance wth
i npl enentation plans, and the accuracy of sources and source
contributions identified in the total maxinumdaily | oad; and

(c) A description of how the inplenentation plan will be nodified
or revised to ensure water quality standards are net in response to
foll owup nonitoring and eval uation results.

(4) Departnent hearings and other public proceedings to initiate
total maxi mumdaily | oads shall be held in the town or city nearest to
the location of the water quality limted segnent in order to
facilitate participation by affected persons. Those persons who woul d
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be affected by an allocation of |oads nust be given an opportunity to
be involved in the total maximum daily | oad devel opnment process from
t he outset.

(5) Allocations should be devel oped t hrough consensus anong those

di scharging or releasing pollutants into the rel evant watershed. | f
consensus is not achievable, a nediator may be retained at the
di schargers’ expense to negotiate an allocation. |f an agreenent on

al I ocati ons has not been devel oped within one hundred ei ghty days from
the start of negotiations on allocations, the departnent shall allocate
| oads.

(6) To encourage public participation in the process of devel oping
total maxi numdaily | oads, the departnment shall provide an opportunity
for public comment on any total maxinum daily |load that neets all of
the requirements of this section before its adoption by the departnent.

(7) A notice and sunmmary of a total maxinumdaily | oad that neets
all of the requirenents of this section shall be published in the
Washi ngton State Register. A total maxinmum daily load my be
i npl enented only through wastewater discharge permts or through
regul atory and nonregul atory prograns that address nonpoi nt sources.

(8) Publication of a notice and summary of a total maxi numdaily
load in the Washington State Register is an agency action that may be
appeal ed to Thurston county superior court pursuant to RCW34. 05.570(4)
within thirty days of the date of publication in the Washington State
Regi ster.

(9) Publications of total maxinmum daily |oads as required under
this chapter are not subject to the state environnental policy act,
chapter 43.21C RCW

(10) Waen information is available, |oad allocations for those
nonpoi nt sources that have not nmade substantial progress toward water
quality inprovenent as described in section 9 of this act shall be
based on the foll ow ng considerations:

(a) Loads shall first be reduced in proportion to the reductions
made by others in the same source category for those sources that have
not made expected reductions in their |oads, either because they have
failed to inplenent other pollution controls, or because the neasures
are not effective in making such reductions;

(b) Loads shall next be reduced proportionally, or as the
departnment deens appropriate, across all sources in order to achieve
t he pol lutant reductions necessary to achi eve water quality standards.
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(11) The departnment shall provide a report to the |egislature by
Decenmber 31, 2001, regarding the inplenentation of this act and its
effects on the attainnment of water quality standards for surface
wat er s.

NEWSECTION. Sec. 12. A new section is added to chapter 90.48 RCW
to read as foll ows:

EFFLUENT TRADI NG (1) By July 1, 2001, the departnent shal
i nvestigate, develop, and inplenent a procedure for effluent trading.
The procedure shall enabl e persons dischargi ng or rel easing pollutants
to enter into contracts or other enforceable agreenments with each
ot her, appropriately overseen and adm nistered by the departnent, to
of fset or trade quantifiable amounts of pollutants so as to efficiently
and effectively attain or maintain water quality standards.

(2) Reductions in pollutant units from anpbunts or quantities
aut hori zed under a total maxinmum daily |l oad as inplenented through a
federal clean water act discharge permt or a state wastewater
di scharge permt, or through nonpoint sources, may be freely exchanged
with other persons within the sanme receiving watershed subject to the
procedures and rul es of the departnent.

(3) In devel opi ng the nechani sns and procedures required by this
section, the departnent shall not:

(a) Conpel or require any person to engage in effluent trading as
an alternative to other nmeans or nechanisns to attain or nmaintain water
qual ity standards; or

(b) Set or determne the price or paynent nmade, if any, in any
ef fl uent trade.

(4) The departnment shall seek any approvals, waivers, or
aut hori zations fromthe environnmental protection agency or other state
and federal agencies needed to inplenent or to facilitate effl uent
trading to its fullest extent. However, such effluent trading shal
not affect or restrict the authority of the departnent to inplenent
categorical effluent limts or treatnent requirenents adopted by the
departnent or the federal environnmental protection agency, nor shal
any effluent trade create any property rights of any sort.

(5) The departnment shall adopt rules as necessary inplenenting
effluent trading. Such rules shall allow pollutant trading and ot her
procedures to receive any necessary approvals with the mninmm of
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adm ni strative processing consistent with federal and state | aws and
rul es.

NEWSECTION. Sec. 13. A newsection is added to chapter 90.48 RCW
to read as foll ows:

MARI NE WATERS- - TOTAL NMAXI MUM DAILY LQADS. Because of their
| ocati on downstream of nost human activities, marine sedinents tend to
be the final repository of many pol |l utants generated by human activity.
Sedi nent cl eanup al one, however, may be insufficient to attain water
qual ity standards, unless the record of decision issued under a cl eanup
under the federal conprehensive environnental response, conpensation,
and liability act of 1980, or chapter 70.105D RCW or other cleanup
authority also includes a plan for controlling ongoing pollutant
sour ces.

For water quality limted segnents caused by cont am nat ed sedi nents
in marine waters where a sedinent cleanup has been planned or
conpl eted, but no source control plan has been adopted; a total maxi mum
daily load shall be devel oped and i npl enent ed.

NEWSECTION. Sec. 14. A new section is added to chapter 90.48 RCW
to read as foll ows:

LI M TATI ONS ON COVPLI ANCE ACTI ONS. (1) Except as provided in
subsections (2) and (3) of this section, the departnent shall not take
conpl i ance acti ons agai nst persons causi ng exceedances of water quality
standards identified as limting for sal nonids, other aquatic life, or
other water-dependent wldlife that are listed as threatened or
endangered under the federal endangered species act, or that are
candi dates for such listing, if such persons have entered i nto binding
agreenents with the national marine fisheries service or the United
States fish and wildlife service to inplenent nmechani sns that:

(a) Have been designed to neet water quality standards as
identified in this subsection (1);

(b) Have been designed to conserve |listed species; and

(c) Contain provisions for nonitoring and adapti ve nmanagenent.
Such nechani snms may include, but are not limted to, the pollution
controls identified in RCW90. 48. 020.

(2) The imunity provided under subsection (1) of this section
shal | be provided:
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(a) Only as long as substantial neasurable progress toward
attai nment of water quality standards can be denonstrated at five-year
intervals after adoption of the nmechani sns descri bed under subsection
(2) of this section for up to fifteen years;

(b) Only for activities and facilities that are specifically
addressed in the nmechani snms described under subsection (1) of this
section; and

(c) Only for pollutants that are specifically addressed in the
mechani snms descri bed in subsection (1) of this section.

(3) The immunity provided under subsection (1) of this section
shal | | apse:

(a) If substantial measurable progress cannot be denbnstrated in
each five-year period for up to fifteen years; or

(b) Followi ng any violation of or failure to inplenment any of the
terms of the binding agreenents identified in subsection (1) of this
section.

(4) Except as provided in subsections (1), (2), and (3) of this
section, the authority of any regul atory agency to take any enforcenent
action authorized by law shall not be limted. This section shall not
limt aregulatory agency’s authority to take any conpliance actions as
aut hori zed by | aw based upon a person’s failure to conply with specific
terms and conditions of any permt or license issued by the agency to
that person, failure to obtain a permt for discharges requiring a
permt under the federal clean water act, or knowng or wllful
violations of this chapter and inplenenting rules.

NEW SECTI ON. Sec. 15. STORM WATER ADVI SORY COW TTEE. (1) The
departnent of ecol ogy shall convene a storm water advisory commttee
for the purpose of updating the departnent’s storm water managenent

pl an and t he Puget Sound storm water managenent manual. The advisory
commttee shall include, but not be limted to, one representative
selected by each of the follow ng agencies and associ ations: The

departnent of ecology; the departnent of natural resources; the
departnment of comunity, trade, and econom c developnent; the
departnment of fish and wildlife; the departnent of transportation; the
Puget Sound action team the Washi ngton state associ ati on of counti es;
the association of Washington cities; the Wshington association of
sewer and water districts; the Anerican public works association; the
nati onal association of industrial and office properties; the Anerican
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soci ety of civil engineers; the associ ati on of WAashi ngt on busi ness; the
Washi ngton state farm bureau; people for Puget Sound; and the
Washi ngt on environnental council.

(2) The advisory commttee shall be appointed no later than
Septenber 1, 1999, and shall conplete its work by June 30, 2001. The
departnent of ecology shall provide a progress report to the
| egi slature on stormwater managenent issues and the approach to these
i ssues taken by the advisory conmttee no | ater than Decenber 31, 1999.

(3) This section expires Decenber 31, 2001.

NEWSECTION. Sec. 16. A new section is added to chapter 90.48 RCW
to read as foll ows:

CONFLI CT W TH FEDERAL LAW-RESOLUTION. |If notified by responsible
officials of any conflict of this chapter with federal |aw or program
requirenents or wth federal requirenents that are a prescribed
condition to the allocation of federal funds to the state, the
regul atory agency notified of the conflict shall actively seek to
resolve the conflict. |f the agency determnes that the conflict
cannot be resolved without the | oss of benefits or authority to the
state, the agency shall notify the governor, the president of the
senate, and the speaker of the house of representatives in witing
within thirty days of making that determ nation.

NEW SECTION. Sec. 17. CAPTIONS NOT LAW Captions used in this
act are not any part of the | aw

NEW SECTI O\ Sec. 18. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 109. | f specific funding for the purposes of
sections 2 through 18 of this act, referencing this act by bill or
chapter and section nunbers, is not provided by June 30, 1999, in the
omni bus appropriations act, sections 2 through 18 of this act are null
and void."

Renunber the remaining section consecutively and correct any
internal references accordingly.

21



N

o 01~ W

10
11
12
13
14
15
16

On page 3, beginning on line 19, strike all of section 2 and insert
the foll ow ng:

"NEWSECTION. Sec. 20. Section 1 of this act is necessary for the
i mredi ate preservation of the public peace, health, or safety, or
support of the state governnent and its existing public institutions,
and takes effect imediately."

Correct the title.

NOT CRO S ANMENDVENT
SB 5670 - H COWM AMD
By Commttee on Agriculture & Ecol ogy
On page 1, line 11, after "as" strike "defined in 40 CF. R Sec.

172.3" and insert "described in 40 CF.R Sec. 172.3(c)(2)"
On page 2, line 23, after "as" strike "defined in 40 CF. R Sec.

172.3" and insert "described in 40 CF.R Sec. 172.3(c)(2)"
On page 3, line 14, after "as" strike "defined in 40 CF. R Sec.

172.3" and insert "described in 40 CF.R. Sec. 172.3(c)(2)"

- END ---
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