1032- S2

Sponsor (s): House Comm ttee on Appropriations (originally sponsored
by Representatives Reans, Milliken, Thonpson, MMorris, Koster,
DeBolt, D. Sommers, Boldt, Hi ckel, Sheahan, Buck, Schoesler,
Honeyford, Mtchell, D. Schm dt, Sherstad, L. Thomas, Dunn, Dyer,
M el ke, Cairnes, Robertson and Backl und)

Brief Title: Inplenenting regulatory reform
HB 1032-S2. E - DI GEST
(DI GEST AS ENACTED)

Revi ses provisions relating to grants of rul e-maki ng authority
of | abor and industries to prohibit adoption of rules based solely
on a statute’'s statenent of intent or purpose.

Speci fi es procedures for the i nsurance conm ssi oner to decl are
acts and practices of business to be unfair or deceptive.

Desi gnates procedures for the expedited adoption of rules.

Requi res each state agency to prepare a sem annual agenda for
rul es under devel opnent.

Encour ages agencies to review existing rules.

Calls for the design of a pilot project for the consolidation
of rules on the sane subject.

Directs the code reviser to study the feasibility of accepting
agency rule filings electronically.

Revi ses procedures for judicial review of rules.

VETO MESSAGE ON HB 1032- S2
May 19, 1997
To the Honorabl e Speaker and Menbers,
The House of Representatives of the State of Washi ngton
Ladi es and Gentl enen:

| amreturning herewith, w thout ny approval as to sections
101, 102, 104, 105, 106, 201, 202(9) and (10), 203, 204, 205, 207,
210, 301, 303, 304, 401, 402, 403, 404, 501, 502, 503, 602, and
604, Engrossed Second Substitute House Bill No. 1032 entitl ed:

"AN ACT Relating to regulatory reform™

On March 25, 1997, | issued Executive Oder 97-02, which set
the stage for a thorough review of agency regulations based on
need, effectiveness, clarity, statutory intent, coordination and
consi stency, cost, and fairness. The order also directs agencies
to review their reporting requirenents for businesses and their
policy and interpretive statenents and other sim | ar docunents. It
was not by accident that | chose regulatory reformas the subject
of the first executive order of ny adm nistration. It is a top
priority of ny office and all state agencies, and | am firmy
commtted to ensuring that it results in effective and meani ngf ul
regul atory i nprovenents throughout state governnent.

Despite this denonstrated comm tnent, the | egislature chose to
proceed with | egislation that in many cases does not neasure up to
what | consider effective and neaningful regulatory reform
Regul atory reform should reduce inefficiencies, conflicts, and



delays in the regulatory process. It should not increase costs,
cause inefficiencies, or sacrifice continued protection of our
envi ronnent and the health and safety of our citizens. Wile sone

of the proposals in Engrossed Second Substitute House Bill 1032
nmeet these goals, many do not.

| have approved a nunber of provisions inthe bill that | hope
W ll inprove the regulatory process. Those sections will clarify

rul e maki ng authority for the Departnent of Labor and Industries,
i nprove the I nsurance Conm ssioner’s procedures for adopting rules
governing unfair practices, and initiate an expedited rul e adoption
process. Oher sections that | have approved will provide better
advance notice of rule making, inprove opportunities for expedited
repeal of rules, encourage all state agencies to engage in a formal
rule review process, and provide greater public access to
Department of Revenue tax determ nations. | have also signed
sections that set the stage for possible consolidation of agency
rules on the sanme subject matter, renove |legal anbiguities
regarding judicial review of rules, provide nore | ocal governnent
i nput on state agency reports, and facilitate the preparation of

smal |  business economc inpact statenents. | applaud the
| egislature for initiating these inprovenents to the regulatory
process.

However, other sections of the bill are not consistent with

meani ngful and effective regulatory reform Sections 101 and 102
would limt the authority of the Forest Practices Board to adopt
rules regarding scenic beauty. Proponents argue that these
sections nmerely clarify the current rule making authority of the
Board and ensure that its authority is consistent with standards
applied to other agencies. In fact, these sections could well be
interpreted as a substantive reduction of Board authority and
possi bly jeopardi ze ongoi ng negotiated rul e maki ng over sensitive
vi sual inpacts in the Colunbia R ver Gorge Scenic Area. For these
reasons, | have vetoed sections 101 and 102.

Sections 104 t hrough 106 pose simlar risks to the rul e maki ng
authority of the Ofice of the Insurance Conm ssioner, by limting
t he general rul e nmaking authority of that office. |In the insurance
code, effective regulatory action and consuner protection depend on
a conbination of specific statutory directives and general rule
maki ng authority. To elim nate general authority, as is proposed
in sections 104, 105, and 106, could conprom se the capacity of
that agency to effectively regulate insurance conpanies, health
care service contractors, and heal th mai nt enance organi zations. In
addition, sections 303 and 304 require the use of admnistrative
| aw judges for adjudicative proceedings within the Ofice of the
| nsurance Conm ssioner. | have not been presented with sufficient
evidence that the current system has created results that were
unfair to aggrieved parties. It appears that existing procedures
are both cost-effective and efficient. For these reasons, sections
104, 105, 106, 303, and 304 are vetoed.

Section 201 and other related sections in the bill are
designed to clarify the difference between rules and other
docunents that agencies issue. These sections restructure the

definition of "rule”" within the Adm nistrative Procedure Act (APA).
Proponents believe that this | anguage woul d resol ve probl ens that



busi nesses have when agencies issue policy statenments or other

docunents that should be adopted as rules. | amsynpathetic with
t hese concerns and recogni ze that problens do exist in this area.
For that reason, in Executive Order 97-02, | directed agencies to

revi ew t hese ki nds of docunents with the Attorney General’s office
and affected nenbers of the regulated comunity, and take
appropriate corrective action. | will be nonitoring that effort
and will determine if legislation is necessary in 1998.

| believe this problemcan be nore effectively addressed on an
I ssue-by-issue basis, not by a restructuring of the definition of
"rule," as is proposed in this bill. Section 201 could
substantially increase rule naking in areas where rul es may not be
t he best answer for reasons of cost, tineliness and urgency of the
deci sion, and the sheer nunber of decisions that nust be made in
many state prograns. Al so, sections 202(9) and (10), 301, 401
402, 403, and 602 contain changes that cross-reference the terns
"issuance" or "de facto rule" that are defined only in section 201.
Since section 201 is vetoed, these changes woul d be confusing and
obsol ete. For these reasons, | have vetoed sections 201, 202(9)
and (10), 301, 401, 402, 403, and 602.

Section 203 woul d aut hori ze agencies to send out the contents

of regulatory notices by electronic mil or fax. This was
authorized in Substitute House Bill 1323, which | have already
si gned.

Section 204 mandat es t hat agenci es recei ve and accept conments
on proposed rules via voice mail if they have the equipnent to
receive coments by this nethod. Current |aw authorizes agencies
to receive comments by voice mail. This is preferable to the

mandat e contai ned in section 204.

Section 205 requires the Departnent of Social and Health
Services to adopt a large portion of its rules using significant
| egi sl ative rule making requirenments. This provision is identical
to one contained in Substitute House Bill 1076, which | wll sign.
Section 205 also provides the Joint Admnistrative Rules Review
Commttee (JARRC) with 90 days to direct an agency to adopt rules
using significant legislative rule making requirenents. If an
agency conpl etes rul e maki ng before the 90 days have el apsed, it is
uncertain what the legal effect of the rule would be if JARRC
subsequent |y mandates that the rule shoul d have been adopted under
these nore stringent requirenents. For these reasons, | have
vet oed section 205.

Section 207 requires the governor’s signature on every
energency rule adopted by all agencies under the general welfare
criterion. This section introduces excessive bureaucratic process
and paperwork into crucial agency operations. It is also
inpractical to require the governor to review and approve hundreds
of energency rules, many of which require a sane day turn around
time. For these reasons, | have vetoed section 207.

Section 210 requires a review of all newy adopted rules
within seven years, and a review of existing rules after the
governor’s rule review is conpleted. Wthout this review, the
rules would no | onger be effective. This section creates a major
wor kl oad that, in nost cases, will duplicate rule reviewefforts of
agenci es under Executive Order 97-02. And because the requirenent



woul d be part of statutory rule adoption provisions of the APA, it
could add substantial |egal uncertainty and risk regarding the
validity of many rul es that nay be subject to court chall enge. For
t hese reasons, | have vetoed section 210.

Section 301 shifts to agencies the burden of going forward
with evidence in rule validity chall enges. The purpose of this
change is to nake it easier for people with [imted resources to
challenge rules. While | amsynpathetic to this concern, thereis
al ready provision in the APA to address the problem

Section 404 gives five nenbers of JARRC t he power to establish
a rebuttable presunption in judicial proceedings that a rul e does
not conply with | egislative intent or was not adopted i n accordance
with all applicable provisions of |aw The burden of proof to
establish the validity of the rule would then fall to the agency,
rather than to the person challenging the rule. | have vetoed this
section because it violates the state Constitution, which requires
that legislative acts be perfornmed by the entire legislature with
presentnent to the governor for approval. It also raises
constitutional separation of powers questions.

Sections 501 through 503 make major changes in the Equa
Access to Justice Act, which was recently enacted in 1995 under
ESHB 1010. The proposed changes expand the program to judicial
review of all agency actions, not just APA issues; nodify the
standard for allowng attorney’'s fees; substantially increase
awar ds and the net worth of persons who can qualify for awards; and
make other changes regarding the paynent of fees. | am not
convi nced that such changes are justified in a programthat is | ess
than two years ol d and has been applied to only a handful of cases.
The current law, with its existing limts and standards, was
intended to cure the evils the |legislature sought to elimnate.
For these reasons, | have vetoed sections 501, 502, and 503.

Finally, section 604 requires that agencies print on their
citations the entire text of laws authorizing those citations.
This may turn the "ticket books" used by sone agencies into rather
| engthy treatises.

For these reasons, | have vetoed sections 101, 102, 104, 105,
106, 201, 202(9) and (10), 203, 204, 205, 207, 210, 301, 303, 304,
401, 402, 403, 404, 501, 502, 503, 602, and 604 of Engrossed Second
Substitute House Bill 1032.

Wth the exceptions of sections 101,102, 104, 105, 106, 201,
202(9) and (10), 203, 204, 205, 207, 210, 301, 303, 304, 401, 402,
403, 404, 501, 502, 503, 602, and 604, Engrossed Second Substitute
House Bill 1032 is approved.

Respectful ly submtted,
Gary Locke
Gover nor



