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S-3931.1

SENATE BI LL 6700

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Senators Thi baudeau, Fraser, Kline and Koh

Read first tinme 01/28/98. Referred to Commttee on Agriculture &
Envi ronnent .

AN ACT Relating to environnental protection of vulnerable
subpopul ati ons; anending RCW 70.94. 011, 70. 94. 030, 70. 105. 005
70. 105. 010, 70.105D. 010, 70.105D. 020, 90.48.010, and 90.48. 020; addi ng
new sections to chapter 70.94 RCW adding new sections to chapter
70. 105 RCW addi ng new sections to chapter 70.105D RCW and addi ng new
sections to chapter 90.48 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 70.94.011 and 1991 c¢ 199 s 102 are each anended to
read as foll ows:

It is declared to be the public policy to preserve, protect, and
enhance the air quality for current and future generations. Air is an
essential resource that nust be protected from harnful |evels of
pollution. Inproving air quality is a matter of state-w de concern and
isinthe public interest. It is the intent of this chapter to secure
and maintain levels of air quality that protect human health and
safety, including the nost sensitive nenbers of the population, to
conply with the requirenents of the federal clean air act, to prevent
injury to plant, animal life, and property, to foster the confort and
conveni ence of Washington’s inhabitants, to pronote the econom c and
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soci al devel opnent of the state, and to facilitate the enjoynent of the
natural attractions of the state.

It is further the intent of this chapter to protect the public
welfare, to preserve visibility, to protect scenic, aesthetic,
historic, and cultural values, and to prevent air pollution problens
that interfere with the enjoynent of |ife, property, or natural
attractions.

Because of the extent of the air pollution problemthe |egislature
finds it necessary to return areas with poor air quality to levels
adequate to protect health and the environnment as expeditiously as
possi ble but no later than Decenber 31, 1995. Further, it is the
intent of this chapter to prevent any areas of the state wth
acceptable air quality fromreaching air contam nant |evels that are
not protective of human health and the environnent.

The |l egi sl ature recogni zes that air pollution control projects may

affect other environmental nedia. |In selecting air pollution control
strategies state and | ocal agenci es shall support those strategies that
| essen the negative environnental inpact of the project on al

environmental nedia, including air, water, and | and.

The legislature further recognizes that energy efficiency and
energy conservation can help to reduce air pollution and shal
t heref ore be consi dered when nmaki ng deci sions on air pollution control
strategies and projects.

It is the policy of the state that the costs of protecting the air
resource and operating state and | ocal air pollution control prograns
shall be shared as equitably as possible anong all sources whose
em ssions cause air pollution.

It is also declared as public policy that regional air pollution
control prograns are to be encouraged and supported to the extent
practicable as essential instrunments for the securing and mai nt enance
of appropriate levels of air quality.

To these ends it is the purpose of this chapter to safeguard the
public interest through an intensive, progressive, and coordinated
state-w de programof air pollution prevention and control, to provide
for an appropriate distribution of responsibilities, and to encourage
coordi nation and cooperation between the state, regional, and |oca
units of governnment, to inprove cooperation between state and federal
government, public and private organizations, and the concerned
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i ndi vidual, as well as to provide for the use of all known, avail abl e,
and reasonabl e nethods to reduce, prevent, and control air pollution.

The | egislature recognizes that the problens and effects of air
pollution cross political boundaries, are frequently regional or
interjurisdictional in nature, and are dependent upon the exi stence of
human activity i n areas havi ng comon t opogr aphy and weat her conditions

conducive to the buildup of air contam nants. In addition, the
| egi sl ature recognizes that air pollution levels are aggravated and
conpounded by increased population, and its consequences. These

changes often result in increasingly serious problenms for the public
and t he environnent.

The legislature further recognizes that air emssions from
t housands of small individual sources are major contributors to air
pollution in many regions of the state. As the population of a region
grows, snmall sources may contribute an increasing proportion of that
region’s total air emssions. It is declared to be the policy of the
state to achieve significant reductions in em ssions fromthose smal
sour ces whose aggregate em ssions constitute a significant contribution
to air pollution in a particular region.

The legislature finds that children and other vulnerable
subpopul ations are generally nore susceptible to illness and injury
from exposure to pollutants than are other populations, and that
society has a noral obligationto protect children and ot her vul nerable
subpopul ations fromillness and injury associated with pollution. It
is thus the policy of the state of Washington that all decisions
related to pollutants be nmade in such a way that children and other
vul nerabl e subpopul ati ons are protected.

The | egislature further finds that toxic substances that persist in
the environnent building up in the food supply, body fat, and breast
mlk pose particularly serious threats to children, other vul nerable
subpopul ations, and society as a whole. The legislature thus
establishes a goal of ending rel eases of persistent and bi oaccunul ative
toxi c substances to the environnent on realistic yet urgent tinelines.

It is the intent of the legislature that air pollution goals be
incorporated in the m ssions and actions of state agenci es.

Sec. 2. RCW70.94.030 and 1993 c 252 s 2 are each anended to read
as foll ows:
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Unless a different meaning is plainly required by the context, the
foll owi ng words and phrases as hereinafter used in this chapter shal
have the foll ow ng nmeani ngs:

(1) "Air contamnant" neans dust, funmes, mst, snoke, other
particul ate matter, vapor, gas, odorous substance, or any conbination
t her eof .

(2) "Air pollution"” is presence in the outdoor atnosphere of one or
nmore air contamnants in sufficient quantities and of such
characteristics and duration as is, or is likely to be, injurious to
human health, plant or animal |life, or property, or which unreasonably
interfere with enjoynent of |life and property. For the purpose of this
chapter, air pollution shall not include air contam nants emtted in
conpliance wth chapter 17.21 RCW

(3) "Air quality standard" neans an established concentration,
exposure tinme, and frequency of occurrence of an air contam nant or
mul ti ple contam nants in the anbient air which shall not be exceeded.

(4) "Anbient air" nmeans the surroundi ng outside air.

(5 "Authority" means any air pollution control agency whose
jurisdictional boundaries are coextensive with the boundari es of one or
nore counties.

(6) "Best available control technol ogy" (BACT) nmeans an em ssion
limtation based on the maxi mum degree of reduction for each air
pol | utant subject to regul ati on under this chapter emtted fromor that
results fromany new or nodified stationary source, that the permtting
authority, on a case-by-case basis, taking into account energy,
environnental, and economc inpacts and other costs, determnes is
achi evable for such a source or nodification through application of
producti on processes and avail abl e nethods, systens, and techni ques,
i ncluding fuel cleaning, clean fuels, or treatnent or innovative fuel
conmbustion techniques for control of each such a pollutant. In no
event shall application of "best available control technol ogy" result
in emssions of any pollutants that will exceed the em ssions all owed
by any applicabl e standard under 40 C F. R Part 60 and Part 61, as they
exist on July 25, 1993, or their l|ater enactnents as adopted by
reference by the director by rule. Em ssions fromany source utilizing
clean fuels, or any other neans, to conply with this subsection shal
not be allowed to increase above | evels that would have been required
under the definition of BACT as it existed prior to enactnent of the
((Hederal})) federal clean air act anendnents of 1990.
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(7) "Best available retrofit technol ogy" (BART) means an em ssSion
l[imtation based on the degree of reduction achievable through the
application of the best system of continuous em ssion reduction for
each pollutant that is emtted by an existing stationary facility. The
em ssion limtation nust be established, on a case-by-case basis,
taking into consideration the technology available, the costs of
conpliance, the energy and nonair quality environnental inpacts of
conpliance, any pollution control equipnment in use or in existence at
the source, the remaining useful life of the source, and the degree of
inprovenent in visibility that mght reasonably be anticipated to
result fromthe use of the technol ogy.

(8) "Board" neans the board of directors of an authority.

(9) "Control officer"” nmeans the air pollution control officer of
any authority.

(10) "Departnent” or "ecol ogy" neans the departnent of ecol ogy.

(11) "Emssion” neans a release of air contamnants into the
anbient air.

(12) "Emssion standard® and "emssion Ilimtation" nean a
requi renent established under the federal clean air act or this chapter
that limts the quantity, rate, or concentration of em ssions of air
contam nants on a continuous basis, including any requirenent rel ating
to the operation or maintenance of a source to assure continuous
em ssion reduction, and any design, equipnment, work practice, or
operational standard adopted under the federal clean air act or this
chapter.

(13) "Lowest achi evable em ssion rate" (LAER) neans for any source
that rate of em ssions that reflects:

(a) The nost stringent emssionlimtationthat is contained inthe
i npl enentation plan of any state for such class or category of source,
unl ess the owner or operator of the proposed source denonstrates that
such [imtations are not achievable; or

(b) The npbst stringent emssion limtation that is achieved in
practice by such class or category of source, whichever is nore
stringent.

In no event shall the application of this termpermt a proposed
new or nodified source to emt any pollutant in excess of the anopunt
al | owabl e under applicabl e new source perfornmance standards.

(14) "Modification" neans any physical change in, or change in the
met hod of operation of, a stationary source that increases the anount
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of any air contam nant emtted by such source or that results in the
em ssion of any air contamnant not previously emtted. The term
nodi fication shall be construed consistent with the definition of
nmodi fication in Section 7411, Title 42, United States Code, and with
rul es i nplementing that section.

(15) "Multicounty authority" means an authority which consists of
two or nore counties.

(16) "New source" neans (a) the construction or nodification of a
stationary source that increases the anount of any air contam nant
emtted by such source or that results in the emssion of any air
contam nant not previously emtted, and (b) any other project that
constitutes a new source under the federal clean air act.

(17) "Permt program source"” nmeans a source required to apply for
or to maintain an operating permt under RCW 70.94. 161.

(18) "Person”™ nmeans an individual, firm public or private
corporation, association, partnership, political subdivision of the
state, municipality, or governnental agency.

(19) "Reasonably available control technology" (RACT) neans the
| owest emssion limt that a particular source or source category is
capable of neeting by the application of control technology that is
reasonabl y avai |l abl e consi deri ng t echnol ogi cal and econom ¢
feasibility. RACT is determined on a case-by-case basis for an
i ndi vi dual source or source category taking into account the inpact of
the source upon air quality, the availability of additional controls,
the em ssion reduction to be achieved by additional controls, the
i npact of additional controls on air quality, and the capital and
operating costs of the additional controls. RACT requirenents for a
source or source category shall be adopted only after notice and
opportunity for comment are afforded.

(20) "Silvicultural burning" neans burning of wood fiber on forest
| and consistent with the provisions of RCW 70. 94. 660.

(21) "Source" nmeans all of the emssions wunits including
quantifiable fugitive emssions, that are |ocated on one or nore
contiguous or adjacent properties, and are under the control of the
sane person, or persons under common control, whose activities are
ancillary to the production of a single product or functionally rel ated
group of products.

(22) "Stationary source" neans any building, structure, facility,
or installation that emts or may emt any air contam nant.
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(23) "WVul nerabl e subpopul ati ons” neans children, pregnant wonen,
the elderly, individuals with illnesses, and other subpopul ations
identified by the director as likely to experience elevated health
ri sks fromenvironnental pollutants.

NEW SECTION. Sec. 3. A new section is added to chapter 70.94 RCW
to read as foll ows:

Al permts, rules, standards, and ot her deci sions approved by the
director after the effective date of this section nmust protect children
and other vul nerable subpopulations from the full range of health
effects that may be associated with prenatal and other exposures to
pol l utants or conbinations of pollutants, including but not limted to
neurol ogical effects such as learning inpairnments and attention
probl ens, hornone disruption, reproductive problens, birth defects,
i mmune system danage, cancer, and other problens. The director shal
ensure that an explicit evaluation of environnental health hazards for
children and other vulnerable subpopulations is included in the
deci sion-making record for each permt, rule, standard, and other
deci sion made after the effective date of this section. The evaluation

shal |l identify the known and suspected health effects of each pol | utant
covered by the agency decision and shall show that the agency deci sion
will not result in the occurrence of any of these effects. The

eval uation shall take into account other exposures to the sanme and
ot her pollutants that children and ot her vul nerabl e subpopul ati ons may
be experiencing. These other exposures may include those associated
with body burdens and breast m |k contam nation from prior exposures
and those associated with rel eases fromother pollution sources.

NEW SECTION. Sec. 4. A new section is added to chapter 70.94 RCW
to read as foll ows:

Wthin eighteen nonths of the effective date of this section, the
director shall establish a strategy and tineline for endi ng rel eases of
persi stent and bi oaccunul ati ve toxi c substances to ot her environnental

medi a such as air and land. This strategy and tineline shall include
a schedule for adopting rules that parallel those adopted for water
under chapter . . ., Laws of 1998 (this act).

NEW SECTION. Sec. 5. A new section is added to chapter 70.94 RCW
to read as foll ows:
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Any citizen may commence a civil action in a superior court on his
or her own behal f against the director where there is alleged a failure
of the director to performany act or duty under section 3 or 4 of this
act that is not discretionary. The courts shall have jurisdiction
wi thout regard to the anmount in controversy or the citizenship of the
parties, to order the director to performthe act or duty. The court,
in issuing any final order in any action brought under this section,
may award costs of litigation, including reasonabl e attorneys’ fees and
expert witness fees, to any prevailing or substantially prevailing
party, whenever the court determ nes such award i s appropriate.

Sec. 6. RCW70.105.005 and 1985 c 448 s 2 are each anended to read
as follows:

The | egislature hereby finds and decl ares:

(1) The health and welfare of the people of the state depend on
cl ean and pure environnental resources unaffected by hazardous waste
contam nation. At the sane tine, the quality of life of the people of
the state is in part based upon a large variety of goods produced by
the econony of the state. The conplex industrial processes that
produce these goods al so generate waste byproducts, sone of which are
hazardous to the public health and the environnent if inproperly
managed.

(2) Safe and responsi bl e managenent of hazardous waste i s necessary
to prevent adverse effects on the environnent and to protect public
heal th and safety.

(3) The availability of safe, effective, economcal, and
environmental |y sound facilities for the managenent of hazardous waste
is essential to protect public health and the environnment and to
preserve the econom c strength of the state.

(4) Strong and effective enforcenent of federal and state hazardous
waste |laws and regulations is essential to protect the public health
and the environnent and to neet the public’ s concerns regarding the
accept ance of needed new hazardous waste managenent facilities.

(5) Negotiation, nediation, and simlar conflict resolution
techni ques are useful in resolving concerns over the |ocal inpacts of
siting hazardous waste managenment facilities.

(6) Safe and responsi bl e managenent of hazardous waste requires an
effective planning process that involves |ocal and state governnents,
the public, and industry.

SB 6700 p. 8
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(7) Public acceptance and successful siting of needed new hazar dous
wast e managenent facilities depends on several factors, including:

(a) Public confidence in the safety of the facilities;

(b) Assurance that the hazardous waste nmanagenent priorities
established in this chapter are being carried out to the nmaxi numdegree
practical ;

(c) Recognition that all state citizens benefit from certain
products whose manufacture results in the generation of hazardous
byproducts, and that all state citizens nust, therefore, share in the
responsibility for finding safe and effective nmeans to manage this
hazar dous waste; and

(d) Provision of adequate opportunities for citizens to neet with
facility operators and resolve concerns about |ocal hazardous waste
managenent facilities.

(8) Due to the controversial and regional nature of facilities for
t he di sposal and incineration of hazardous waste, the facilities have
had difficulty in obtaining necessary | ocal approvals. The | egislature
finds that there is a state-wde interest in assuring that such
facilities can be sited.

It is therefore the intent of the legislature to preenpt |oca
government’s authority to approve, deny, or otherw se regul ate di sposal
and incineration facilities, and to vest in the departnent of ecol ogy
the sole authority anong state, regional, and |ocal agencies to
approve, deny, and regulate preenpted facilities, as defined in this
chapter.

In addition, it is theintent of the |l egislature that such conplete
preenptive authority al so be vested in the departnent for treatnent and
storage facilities, in addition to disposal and incineration
facilities, if a local government fails to carry out its
responsibilities established in RCW 70. 105. 225.

It is further the intent of the legislature that no |ocal
ordi nance, permt requirenent, other requirenent, or decision shal
prohi bit on the basis of |and use considerations the construction of a
hazardous waste managenent facility within any zone designated and
approved in accordance with this chapter, provided that the proposed
site for the facility is consistent with applicable state siting
criteria.

(9) Wth the exception of the disposal site authorized for
acqui sition under this chapter, the private sector has had the primry
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role in providing hazardous wast e managenent facilities and services in
the state. It is the intent of the legislature that this role be
encouraged and continue into the future to the extent feasible.
Whet her privately or publicly owned and operated, hazardous waste
managenent facilities and services should be subject to strict
governmental regulation as provided under this chapter.

(10) Wastes that are exenpt or excluded fromfull regulation under
this chapter due to their small quantity or household origin have the
potential to pose significant risk to public health and the environnment
if not properly managed. It is the intent of the |egislature that the
specific risks posed by such waste be investigated and assessed and
that prograns be carried out as necessary to nanage the waste
appropriately. In addition, the legislature finds that, because | ocal
conditions vary substantially in regard to the quantities, risks, and
managenent opportunities available for such wastes, | ocal governnent is
t he appropriate | evel of governnent to plan for and carry out prograns
to manage noderate-risk waste, wth assistance and coordination
provi ded by the departnent.

(11) The legislature finds that children and other vulnerable
subpopul ations are generally nore susceptible to illness and injury
from exposure to pollutants than are other populations, and that
society has a noral obligationto protect children and ot her vul nerable
subpopul ations fromillness and injury associated with pollution. It
is thus the policy of the state of Washington that all decisions
related to pollutants be nmade in such a way that children and other
vul nerabl e subpopul ati ons are protected.

The | egislature further finds that toxic substances that persist in
the environnent building up in the food supply, body fat, and breast
mlk pose particularly serious threats to children, other vul nerable
subpopul ations, and society as a whole. The legislature thus
establishes a goal of ending rel eases of persistent and bi oaccunmul ative
toxi c substances to the environnent on realistic yet urgent tinelines.

Sec. 7. RCW70.105.010 and 1989 ¢ 376 s 1 are each anended to read
as follows:

The words and phrases defined in this section shall have the
meani ngs i ndi cat ed when used in this chapter unless the context clearly
requires otherw se.

(1) "Departnent" neans the departnent of ecol ogy.

SB 6700 p. 10
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(2) "Director"” nmeans the director of the departnent of ecol ogy or
the director’ s designee.

(3) "Disposal site" nmeans a geographical site in or upon which
hazar dous wastes are di sposed of in accordance with the provisions of
this chapter.

(4) "D spose or disposal” nmeans the discarding or abandoni ng of
hazardous wastes or the treatnent, decontam nation, or recycling of
such wastes once they have been di scarded or abandoned.

(5) "Dangerous wastes" nmeans any di scarded, useless, unwanted, or
abandoned substances, including but not [imted to certain pesticides,
or any residues or containers of such substances which are di sposed of
in such quantity or concentration as to pose a substantial present or
potential hazard to human health, wildlife, or the environment because
such wastes or constituents or conbinations of such wastes:

(a) Have short-lived, toxic properties that my cause death,
injury, or illness or have nutagenic, teratogenic, or carcinogenic
properties; or

(b) Are corrosive, explosive, flamable, or may generate pressure
t hrough deconposition or other neans.

(6) "Extrenely hazardous waste" nmeans any dangerous waste which

(a) will persist in a hazardous formfor several years or nore at
a disposal site and which in its persistent form

(1) presents a significant environnmental hazard and may be
concentrated by living organi sns through a food chain or may affect the
genetic make-up of man or wildlife, and

(1i) is highly toxic to man or wildlife

(b) if disposed of at a disposal site in such quantities as would
present an extrene hazard to man or the environnent.

(7) "Person" neans any person, firm association, county, public or
muni ci pal or private corporation, agency, or other entity whatsoever.

(8) "Pesticide" shall have the neaning of the termas defined in
RCW 15. 58. 030 as now or hereafter anended.

(9) "Solid waste advisory commttee" neans the sane advisory
commttee as per RCW 70.95. 040 t hrough 70.95. 070.

(10) "Designated zone facility" nmeans any facility that requires an
interimor final status permt under rules adopted under this chapter
and that is not a preenpted facility as defined in this section.

p. 11 SB 6700



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMNDNMNMNDNMDNDNMNMNDNMDNMNMNMDNPEPRPPRPERPERPRPEPRPEPRPRERPPRPRE
0O NO Ol W NPEFP O OOWwuNO O P WNEPEOOOWOOWwNO O wDNDER. o

(11) "Facility" means all contiguous |land and structures, other
appurtenances, and inprovenents on the land used for recycling,
storing, treating, incinerating, or disposing of hazardous waste.

(12) "Preenpted facility" nmeans any facility that includes as a
significant part of its activities any of the follow ng operations:

(a) Landfill, (b) incineration, (c) land treatnent, (d) surface
i npoundnent to be closed as a landfill, or (e) waste pile to be cl osed
as a landfill.

(13) "Hazardous household substances"” neans those substances
identified by the department as hazardous househol d substances in the
gui del i nes devel oped under RCW 70. 105. 220.

(14) "Hazardous substances" neans any liquid, solid, gas, or
sludge, including any material, substance, product, comodity, or
wast e, regardl ess of quantity, that exhibits any of the characteristics
or criteria of hazardous waste as described in rul es adopted under this
chapter.

(15) "Hazardous waste" neans and includes all dangerous and
extrenely hazardous waste, including substances conposed of both
radi oacti ve and hazardous conponents.

(16) "Local governnent" means a city, town, or county.

(17) "Moderate-ri sk waste" nmeans (a) any waste that exhi bits any of
the properties of hazardous waste but is exenpt fromregul ati on under
this chapter solely because the waste is generated in quantities bel ow
the threshold for regulation, and (b) any household wastes which are
generated fromthe di sposal of substances identified by the departnent
as hazardous househol d subst ances.

(18) "Service charge" neans an assessnent inposed under RCW
70. 105. 280 against those facilities that store, treat, incinerate, or
di spose of dangerous or extrenely hazardous waste that contains both a
nonr adi oacti ve hazardous conponent and a radioactive conponent.
Service charges shall also apply to facilities undergoing cl osure under
this chapter in those instances where closure entails the physica
characterization of remai ning wastes which contain both a
nonr adi oacti ve hazardous conponent and a radi oacti ve conponent or the
managenent of such wastes through treatnment or renoval, except any
commercial |owlevel radioactive waste facility.

(19) "Wul nerabl e subpopul ati ons"” neans children, pregnant wonen,
the elderly, individuals with illnesses, and other subpopul ations
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identified by the director as likely to experience elevated health
ri sks fromenvironnental pollutants.

NEWSECTION. Sec. 8. A newsectionis added to chapter 70.105 RCW
to read as foll ows:

All permts, rules, standards, and ot her deci sions approved by the
director after the effective date of this section nmust protect children
and other vul nerable subpopulations from the full range of health
effects that may be associated with prenatal and other exposures to
pol l utants or conbinations of pollutants, including but not limted to
neurol ogical effects such as learning inpairnments and attention
probl ens, hornone disruption, reproductive problens, birth defects,
i mmune system danage, cancer, and other problens. The director shal
ensure that an explicit evaluation of environnental health hazards for
children and other vulnerable subpopulations is included in the
deci sion-making record for each permt, rule, standard, and other
deci sion made after the effective date of this section. The evaluation

shal |l identify the known and suspected health effects of each pol | utant
covered by the agency decision and shall show that the agency deci sion
will not result in the occurrence of any of these effects. The

eval uation shall take into account other exposures to the sane and
ot her pollutants that children and ot her vul nerabl e subpopul ati ons may
be experiencing. These other exposures may include those associated
with body burdens and breast m |k contam nation from prior exposures
and those associated with rel eases from other pollution sources.

NEWSECTION. Sec. 9. A newsectionis added to chapter 70.105 RCW
to read as foll ows:

Wthin eighteen nonths of the effective date of this section, the
director shall establish a strategy and tineline for endi ng rel eases of
persi stent and bi oaccunul ati ve toxi c substances to ot her environnental

medi a such as air and land. This strategy and tineline shall include
a schedule for adopting rules that parallel those adopted for water
under chapter . . ., Laws of 1998 (this act).

NEW SECTION. Sec. 10. A new section is added to chapter 70.105
RCWto read as foll ows:

Any citizen may commence a civil action in a superior court on his
or her own behal f against the director where there is alleged a failure
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of the director to performany act or duty under section 8 or 9 of this
act that is not discretionary. The courts shall have jurisdiction

w thout regard to the anmount in controversy or the citizenship of the
parties, to order the director to performthe act or duty. The court,
in issuing any final order in any action brought under this section,
may award costs of litigation, including reasonabl e attorneys’ fees and
expert witness fees, to any prevailing or substantially prevailing
party, whenever the court determ nes such award i s appropriate.

Sec. 11. RCW 70.105D.010 and 1994 c 254 s 1 are each anended to
read as foll ows:

(1) Each person has a fundanental and inalienable right to a
heal t hful environnent, and each person has a responsibility to preserve
and enhance that right. The beneficial stewardship of the land, air,
and waters of the state is a solemm obligation of the present
generation for the benefit of future generations.

(2) A healthful environnment is nowthreatened by the irresponsible
use and disposal of hazardous substances. There are hundreds of
hazardous waste sites in this state, and nore will be created if
current waste practices continue. Hazardous waste sites threaten the
state’s water resources, including those used for public drinking
wat er . Many of our nunicipal landfills are current or potential
hazardous waste sites and present serious threats to human health and
environnent. The costs of elimnating these threats in many cases are
beyond the financial neans of our |ocal governnments and ratepayers.
The main purpose of chapter 2, Laws of 1989 is to raise sufficient
funds to cl ean up all hazardous waste sites and to prevent the creation
of future hazards due to inproper disposal of toxic wastes into the
state’s |l and and waters.

(3) Many farnmers and small busi ness owners who have foll owed the
law with respect to their uses of pesticides and other chemcals
nonet hel ess nay face devastating econom c consequences because their
uses have contam nated the environnment or the water supplies of their
nei ghbors. Wth a source of funds, the state nmay assi st these farners
and busi ness owners, as well as those persons who sustai n damages, such
as the loss of their drinking water supplies, as a result of the
contam nati on

(4) It is in the public’'s interest to efficiently use our finite
| and base, to integrate our |and use planning policies with our clean-
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up policies, and to clean up and reuse contam nated industrial
properties in order to mnimze industrial devel opment pressures on
undevel oped land and to nmake clean |and avail able for future socia
use.

(5 The legislature finds that children and other vulnerable
subpopul ations are generally nore susceptible to illness and injury
from exposure to pollutants than are other populations, and that
society has a noral obligationto protect children and ot her vul nerable
subpopul ations fromillness and injury associated with pollution. It
is thus the policy of the state of Wshington that all decisions
related to pollutants be nmade in such a way that children and other
vul nerabl e subpopul ati ons are protected.

The legislature further finds that toxic substances that persist in
the environnment building up in the food supply, body fat, and breast

mlk pose particularly serious threats to children, other vul nerable

subpopul ations, and society as a whole. The |eqislature thus

establi shes a goal of ending rel eases of persistent and bi oaccunul ative

t oxi ¢ substances to the environnent on realistic yet urgent tinelines.

(6) Because it is often difficult or inpossible to allocate
responsibility anmong persons liable for hazardous waste sites and
because it is essential that sites be <cleaned up well and
expedi tiously, each responsible person should be liable jointly and
several ly.

Sec. 12. RCW 70.105D. 020 and 1997 c¢c 406 s 2 are each anended to
read as foll ows:

(1) "Agreed order" nmeans an order issued by the departnent under
this chapter with which the potentially Iiable person receiving the
order agrees to conply. An agreed order nmay be used to require or
approve any cleanup or other renedial actions but it is not a
settl ement under RCW 70.105D. 040(4) and shall not contain a covenant
not to sue, or provide protection from clains for contribution, or
provide eligibility for public funding of renedial actions under RCW
70. 105D. 070( 2) (d) (xi) .

(2) "Departnent" neans the departnent of ecol ogy.

(3) "Director” nmeans the director of ecology or the director’s
desi gnee.

(4) "Facility" nmeans (a) any building, structure, installation
equi pnent, pipe or pipeline (including any pipe into a sewer or
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publicly owned treatnment works), well, pit, pond, |agoon, inpoundnent,
ditch, landfill, storage container, notor vehicle, rolling stock,
vessel, or aircraft, or (b) any site or area where a hazardous
subst ance, other than a consuner product in consuner use, has been
deposited, stored, disposed of, or placed, or otherw se cone to be
| ocat ed.

(5 "Federal <cleanup law' neans the federal conprehensive
envi ronnent al response, conpensation, and liability act of 1980, 42
U S C Sec. 9601 et seq., as anended by Public Law 99-499.

(6) "Foreclosure and its equivalents" neans purchase at a
foreclosure sale, acquisition, or assignnent of title in lieu of
foreclosure, termnation of alease, or other repossession, acquisition
of aright totitle or possession, an agreenent in satisfaction of the
obligation, or any other conparable formal or informal manner, whether
pursuant to law or under warranties, covenants, condi tions,
representations, or promses from the borrower, by which the hol der
acquires title to or possession of a facility securing a | oan or other
obl i gati on.

(7) "Hazardous substance" neans:

(a) Any dangerous or extrenely hazardous waste as defined in RCW
70. 105. 010 (5) and (6), or any dangerous or extrenely dangerous waste
desi gnated by rule pursuant to chapter 70.105 RCW

(b) Any hazardous substance as defined in RCW70. 105. 010(14) or any
hazar dous substance as defined by rul e pursuant to chapter 70.105 RCW

(c) Any substance that, on March 1, 1989, is a hazardous substance
under section 101(14) of the federal cleanup law, 42 U S. C. Sec
9601(14);

(d) Petrol eum or petrol eum products; and

(e) Any substance or category of substances, including solid waste
deconposition products, determned by the director by rule to present
a threat to human health or the environnent if released into the
envi ronnent .

The term hazardous substance does not include any of the foll ow ng
when contai ned in an underground storage tank fromwhich there is not
arelease: Crude oil or any fraction thereof or petroleum if the tank
is in conpliance with all applicable federal, state, and | ocal |aw.

(8) "I ndependent renedi al actions” neans renedi al actions conducted
w t hout department oversight or approval, and not wunder an order,
agreed order, or consent decree.
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(9 "Holder" neans a person who holds indicia of ownership
primarily to protect a security interest. A holder includes the
initial holder such as the | oan origi nator, any subsequent hol der such
as a successor-in-interest or subsequent purchaser of the security
i nterest on the secondary market, a guarantor of an obligation, surety,
or any ot her person who holds indicia of ownership primarily to protect
a security interest, or a receiver, court-appointed trustee, or other
person who acts on behalf or for the benefit of a holder. A holder can

be a public or privately owned financial institution, receiver,
conservator, |oan guarantor, or other simlar persons that |oan noney
or guarantee repaynent of a |oan. Hol ders typically are banks or

savings and loan institutions but may also include others such as
I nsurance conpani es, pension funds, or private individuals that engage
in |loaning of noney or credit.

(10) "Indicia of ownership" nmeans evidence of a security interest,
evidence of an interest in a security interest, or evidence of an
interest in a facility securing a |oan or other obligation, including
any legal or equitable title to a facility acquired incident to
foreclosure and its equivalents. Evidence of such interests includes,
nort gages, deeds of trust, sellers interest in a real estate contract,
i ens, surety bonds, and guarantees of obligations, title held pursuant
to a lease financing transaction in which the |essor does not select
initially the leased facility, or legal or equitable title obtained
pursuant to foreclosure and their equivalents. Evi dence of such
interests also includes assignnents, pledges, or other rights to or
ot her forns of encunbrance against the facility that are held primarily
to protect a security interest.

(11) "Operating a facility primarily to protect a security
interest” occurs when all of the following are net: (a) OQperating the
facility where the borrower has defaulted on the |oan or otherw se
breached the security agreenent; (b) operating the facility to preserve
the value of the facility as an ongoi ng business; (c) the operation is
being done in anticipation of a sale, transfer, or assignnment of the
facility; and (d) the operation is being done primarily to protect a
security interest. Operating afacility for |onger than one year prior
to foreclosure or its equival ents shall be presuned to be operating the
facility for other than to protect a security interest.

(12) "Owner or operator” neans:
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(a) Any person with any ownership interest in the facility or who
exercises any control over the facility; or

(b) I'n the case of an abandoned facility, any person who had owned,
or operated, or exercised control over the facility any time before its
abandonnent ;

The term does not i ncl ude:

(1) An agency of the state or wunit of |ocal government which
acquired ownership or control involuntarily through bankruptcy, tax
del i nquency, abandonnment, or circunstances in which the governnent
involuntarily acquires title. This exclusion does not apply to an
agency of the state or unit of |ocal governnent which has caused or
contributed to the release or threatened release of a hazardous
substance fromthe facility;

(i) A person who, wthout participating in the managenent of a
facility, holds indicia of ownership primarily to protect the person’s
security interest in the facility. Holders after foreclosure and its
equi val ent and hol ders who engage in any of the activities identified
in subsection (13)(e) through (g) of this section shall not |lose this
exenption provided the holder conplies with all of the follow ng:

(A) The holder properly maintains the environnmental conpliance
measures already in place at the facility;

(B) The holder conplies with the reporting requirenents in the
rul es adopted under this chapter;

(© The hol der conplies with any order issued to the hol der by the
departnment to abate an imm nent or substantial endangernent;

(D) The hol der all ows the departnent or potentially |iable persons
under an order, agreed order, or settlenment agreenent under this
chapter access to the facility to conduct renedi al actions and does not
i npede the conduct of such renedial actions;

(E) Any renedi al actions conducted by the holder are in conpliance
W th any preexisting requirenents identified by the departnent, or, if
t he departnment has not identified such requirenents for the facility,
the remedi al actions are conducted consistent with the rul es adopted
under this chapter; and

(F) The hol der does not exacerbate an existing rel ease; or

(ti1) Any person who has any ownership interest in, operates, or
exercises control over real property where a hazardous substance has
cone to be located solely as a result of mgration of the hazardous
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substance to the real property through the ground water froma source
off the property, if:

(A) The person can denonstrate that the hazardous substance has not
been used, placed, managed, or otherw se handled on the property in a
manner likely to cause or contribute to a release of the hazardous
substance that has mgrated onto the property;

(B) The person has not caused or contributed to the rel ease of the
hazar dous subst ance;

(C) The person does not engage in activities that danage or
interfere wwth the operation of renmedial actions installed on the
person’s property or engage in activities that result in exposure of
humans or the environnment to the contam nated ground water that has
m grated onto the property;

(D) If requested, the person allows the departnent, potentially
|i abl e persons who are subject to an order, agreed order, or consent
decree, and the authorized enpl oyees, agents, or contractors of each,
access to the property to conduct renedial actions required by the
departnent. The person nmay attenpt to negotiate an access agreenent
before all owi ng access; and

(E) Legal w thdrawal of ground water does not disqualify a person
fromthe exenption in this subsection (12)(b)(iii).

The exenption in (b)(ii) of this subsection does not apply to
hol ders who cause or contribute to a new rel ease or threatened rel ease
or who are ot herw se |iable under RCW70. 105D. 040(1) (b), (c¢), (d), and
(e); provided, however, that a holder shall not |ose this exenption if
it establishes that any such new rel ease has been renedi at ed accordi ng
to the requirements of this chapter and that any hazardous substances
remaining at the facility after renediation of the new release are
di visible from such new rel ease.

(13) "Participationin mnagenent” nmeans exerci sing deci si on- maki ng
control over the borrower’s operation of the facility, environnental
conpliance, or assum ng or mani festing responsibility for the overal
managenent of the enterprise enconpassing the day-to-day decision
maki ng of the enterprise.

The termdoes not include any of the followng: (a) A holder with
the mere capacity or ability to influence, or the unexercised right to
control facility operations; (b) a holder who conducts or requires a
borrower to conduct an environnmental audit or an environnental site
assessnment at the facility for which indicia of ownership is held; (c)
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a holder who requires a borrower to cone into conpliance wth any
applicable laws or regulations at the facility for which indicia of
ownership is held; (d) a holder who requires a borrower to conduct
remedi al actions including setting mninmumrequirenents, but does not
otherwi se control or manage the borrower’s renedial actions or the
scope of the borrower’s renedial actions except to prepare a facility
for sale, transfer, or assignnent; (e) a hol der who engages in workout
or policing activities primarily to protect the holder’s security
interest in the facility; (f) a holder who prepares a facility for
sale, transfer, or assignnent or requires a borrower to prepare a
facility for sale, transfer, or assignnent; (g) a hol der who operates
a facility primarily to protect a security interest, or requires a
borrower to continue to operate, a facility primarily to protect a
security interest; and (h) a prospective holder who, as a condition of
becoming a holder, requires an owner or operator to conduct an
environmental audit, conduct an environnental site assessnent, cone
into conpliance with any applicable Iaws or regulations, or conduct
remedial actions prior to holding a security interest is not
participating in the managenent of the facility.

(14) "Person" neans an individual, firm corporation, association,
partnership, consortium joint venture, commercial entity, state
gover nment agency, unit of |ocal governnent, federal governnent agency,
or Indian tribe.

(15) "Policing activities" nmeans actions the hol der takes to i nsure
that the borrower conplies with the terms of the loan or security
interest or actions the holder takes or requires the borrower to take
to maintain the value of the security. Policing activities include:
Requiring the borrower to conduct renedial actions at the facility
during the term of the security interest; requiring the borrower to
conply or come into conpliance with applicable federal, state, and
| ocal environnmental and other | aws, regul ations, and permts during the
term of the security interest; securing or exercising authority to
monitor or inspect the facility including on-site inspections, or to
monitor or inspect the borrower’s business or financial condition
during the term of the security interest; or taking other actions
necessary to adequately police the loan or security interest such as
requiring a borrower to conmply with any warranties, covenants,
conditions, representations, or prom ses fromthe borrower.
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(16) "Potentially |iable person” nmeans any person whom the
departnent finds, based on credible evidence, to be |liable under RCW
70. 105D. 040. The departnent shall give notice to any such person and
al l ow an opportunity for coment before nmeking the finding, unless an
ener gency requires otherw se.

(17) "Prepare a facility for sale, transfer, or assignnment" neans
to secure access to the facility; performroutine maintenance on the
facility; renove i nventory, equi pnent, or structures; properly maintain
envi ronnmental conpliance nmeasures already in place at the facility;
conduct renedial actions to clean up releases at the facility; or to
performother simlar activities intended to preserve the value of the
facility where the borrower has defaulted on the |oan or otherw se
breached the security agreenent or after foreclosure and its
equivalents and in anticipation of a pending sale, transfer, or
assignnent, primarily to protect the holder’s security interest in the

facility. A holder can prepare a facility for sale, transfer, or
assignment for up to one year prior to foreclosure and its equivalents
and still stay within the security interest exenption in subsection

(12)(b)(ii) of this section.

(18) "Primarily to protect a security interest” means the indicia
of ownership is held primarily for the purpose of securing paynment or
performance of an obligation. The term does not include indicia of
ownership held primarily for investnent purposes nor indicia of
ownership held primarily for purposes other than as protection for a
security interest. A hol der may have other, secondary reasons, for
mai ntai ning indicia of ownership, but the primary reason nust be for
protection of a security interest. Holding indicia of ownership after
foreclosure or its equivalents for longer than five years shall be
considered to be holding the indicia of ownership for purposes other
than primarily to protect a security interest. For facilities that
have been acquired through foreclosure or its equivalents prior to July
23, 1995, this five-year period shall begin as of July 23, 1995.

(19) "Public notice" neans, at a m ni num adequate notice nailed to
all persons who have nmade tinely request of the departnent and to
persons residing in the potentially affected vicinity of the proposed
action; mailed to appropriate news nedi a; published in the newspaper of
| argest circulation in the city or county of the proposed action; and
opportunity for interested persons to comment.
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(20) "Rel ease" neans any intentional or unintentional entry of any
hazar dous substance into the environnent, including but not limted to
t he abandonnment or di sposal of containers of hazardous substances.

(21) "Renedy" or "renedial action" neans any action or expenditure
consi stent with the purposes of this chapter toidentify, elimnate, or
mnimze any threat or potential threat posed by hazardous substances
to human health or the environnent including any investigative and
nmonitoring activities wwth respect to any rel ease or threatened rel ease
of a hazardous substance and any health assessnents or health effects
studi es conducted in order to determne the risk or potential risk to
human heal t h.

(22) "Security interest” neans an interest inafacility created or
established for the purpose of securing a loan or other obligation
Security interests include deeds of trusts, sellers interest in a real
estate contract, liens, legal, or equitable title to a facility
acquired incident to foreclosure and its equivalents, and title
pursuant to | ease financing transactions. Security interests may al so
arise fromtransactions such as sal e and | easebacks, conditional sales,
install ment sales, trust receipt transactions, certain assignnents,
factoring agreenents, accounts receivable financing arrangenents,
easenents, and consignnents, if the transaction creates or establishes
an interest in a facility for the purpose of securing a | oan or other
obl i gation.

(23) "Industrial properties" nmeans properties that are or have been
characterized by, or are to be commtted to, traditional industria
uses such as processing or manufacturing of materials, marine term nal
and transportation areas and facilities, fabrication, assenbly,
treatnent, or distribution of manufactured products, or storage of bul k
materials, that are either:

(a) Zoned for industrial use by a city or county conducting |and
use pl anni ng under chapter 36. 70A RCW or

(b) For counties not planning under chapter 36.70A RCW and the
cities within them zoned for industrial use and adjacent to properties
currently used or designated for industrial purposes.

(24) "Wul nerabl e subpopul ati ons" neans children, pregnant wonen,
the elderly, individuals with illnesses, and other subpopul ations

identified by the director as likely to experience elevated health

ri sks fromenvironnental pollutants.
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(25) "Workout activities" nmeans those actions by which a hol der, at
any tinme prior to foreclosure and its equivalents, seeks to prevent,
cure, or mtigate a default by the borrower or obligor; or to preserve,
or prevent the dimnution of, the value of the security. Wor kout
activities include: Restructuring or renegotiating the ternms of the
security interest; requiring paynment of additional rent or interest;
exerci sing forbearance; requiring or exercising rights pursuant to an
assignment of accounts or other anounts owed to an obligor; requiring
or exercising rights pursuant to an escrow agreenent pertaining to
anounts owed to an obligor; providing specific or general financial or
ot her advi ce, suggestions, counseling, or guidance; and exercising any
right or renedy the holder is entitled to by law or wunder any
warranties, covenants, conditions, representations, or prom ses from
t he borrower.

NEW SECTI ON. Sec. 13. A new section is added to chapter 70.105D
RCWto read as foll ows:

Al permts, rules, standards, and ot her deci sions approved by the
director after the effective date of this section nmust protect children
and other vul nerable subpopulations from the full range of health
effects that may be associated with prenatal and other exposures to
pol l utants or conbinations of pollutants, including but not limted to
neurol ogical effects such as learning inpairnments and attention
probl ens, hornone disruption, reproductive problens, birth defects,
i mmune system danage, cancer, and other problens. The director shal
ensure that an explicit evaluation of environnental health hazards for
children and other vulnerable subpopulations is included in the
deci sion-making record for each permt, rule, standard, and other
deci sion nmade after the effective date of this section. The evaluation

shal | identify the known and suspected health effects of each pol | utant
covered by the agency decision and shall show that the agency deci sion
will not result in the occurrence of any of these effects. The

eval uation shall take into account other exposures to the sanme and
ot her pollutants that children and ot her vul nerabl e subpopul ati ons may
be experiencing. These other exposures nmay include those associated
with body burdens and breast m |k contam nation from prior exposures
and those associated with rel eases fromother pollution sources.

p. 23 SB 6700



0 N O 0o A WDN PP

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

NEW SECTION. Sec. 14. A new section is added to chapter 70.105D
RCWto read as foll ows:

Wthin eighteen nonths of the effective date of this section, the
director shall establish a strategy and tineline for endi ng rel eases of
persi stent and bi oaccunul ati ve toxi c substances to ot her environnental

medi a such as air and land. This strategy and tineline shall include
a schedule for adopting rules that parallel those adopted for water
under chapter . . ., Laws of 1998 (this act).

NEW SECTI ON. Sec. 15. A new section is added to chapter 70.105D
RCWto read as foll ows:

Any citizen may commence a civil action in a superior court on his
or her own behal f against the director where there is alleged a failure
of the director to performany act or duty under section 13 or 14 of
this act that 1is not discretionary. The courts shall have
jurisdiction, without regard to the amount in controversy or the
citizenship of the parties, to order the director to performthe act or
duty. The court, in issuing any final order in any action brought
under this section, may award costs of litigation, including reasonable
attorneys’ fees and expert wtness fees, to any prevailing or
substantially prevailing party, whenever the court determ nes such
award is appropriate.

Sec. 16. RCW90. 48.010 and 1973 ¢ 155 s 1 are each anended to read
as follows:

It is declared to be the public policy of the state of WAshi ngton
to mai ntain the highest possible standards to insure the purity of al
waters of the state consistent wth public health and public enjoynent
t hereof, the propagation and protection of wwld life, birds, ganme, fish
and other aquatic life, and the industrial development of the state,
and to that end require the use of all known avail abl e and reasonabl e
met hods by industries and others to prevent and control the pollution
of the waters of the state of Washington. Consistent with this policy,
the state of Washington wll exercise its powers, as fully and as
effectively as possible, to retain and secure high quality for all
waters of the state. The state of Washington in recognition of the
federal governnent’s interest in the quality of the navigabl e waters of
the United States, of which certain portions thereof are wthin the
jurisdictional limts of this state, proclains a public policy of
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wor ki ng cooperatively wwth the federal governnment in a joint effort to
extingui sh the sources of water quality degradation, while at the sane
time preserving and vigorously exercising state powers to insure that
present and future standards of water quality wwthin the state shall be
determined by the citizenry, through and by the efforts of state
governnment, of the state of Washi ngton.

The legislature finds that <children and other vulnerable
subpopul ations are generally nore susceptible to illness and injury
from exposure to pollutants than are other populations, and that
society has a noral obligationto protect children and ot her vul nerabl e
subpopul ations fromillness and injury associated with pollution. It
is thus the policy of the state of Wshington that all decisions
related to pollutants be nmade in such a way that children and other
vul nerabl e subpopul ati ons are protected.

The legislature further finds that toxic substances that persist in
the environnment building up in the food supply, body fat, and breast
mlk pose particularly serious threats to children, other vul nerable
subpopul ations, and society as a whole. The legislature thus
establishes a goal of ending rel eases of persistent and bi oaccunmul ative
toxi c substances to the environnent on realistic yet urgent tinelines.

Sec. 17. RCW90. 48. 020 and 1995 ¢ 255 s 7 are each anended to read
as follows:

Wenever the word "person” is used in this chapter, it shall be
construed to include any political subdivision, governnment agency,
muni ci pality, industry, public or private corporation, copartnershinp,
association, firm individual or any other entity what soever.

Wherever the words "waters of the state" shall be used in this
chapter, they shall be construed to include |akes, rivers, ponds,
streans, inland waters, underground waters, salt waters and all other
surface waters and watercourses within the jurisdiction of the state of
Washi ngt on.

Whenever the word "pollution” is used in this chapter, it shall be
construed to nean such contam nation, or other alteration of the
physi cal, chem cal or biological properties, of any waters of the
state, including change in tenperature, taste, color, turbidity, or
odor of the waters, or such discharge of any |iquid, gaseous, solid,
radi oactive, or other substance into any waters of the state as will or
is likely to create a nuisance or render such waters harnful,
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detrimental or injurious to the public health, safety or welfare, or to
donestic, commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses, or to livestock, wild animals, birds, fish
or other aquatic life.

Wherever the word "departnment” is used in this chapter it shall
mean the departnent of ecol ogy.

Whenever the word "director” is used in this chapter it shall nean
the director of ecol ogy.

Whenever the words "aquati c noxi ous weed" are used in this chapter,
t hey have the meani ng prescri bed under RCW 17. 26. 020.

Whenever the phrase "vul nerable subpopulations” is used in this
chapter it nmeans children, pregnant wonen, the elderly, individuals
with illnesses, and other subpopulations identified by the director as
likely to experience elevated health risks from environnental
pol | ut ants.

NEWSECTION. Sec. 18. A newsection is added to chapter 90.48 RCW
to read as foll ows:

Al permts, rules, standards, and ot her deci sions approved by the
director after the effective date of this section nmust protect children
and other vul nerable subpopulations from the full range of health
effects that may be associated with prenatal and other exposures to
pol l utants or conbinations of pollutants, including but not limted to
neurol ogical effects such as learning inpairnments and attention
probl ens, hornone disruption, reproductive problens, birth defects,
i mmune system danage, cancer, and other problens. The director shal
ensure that an explicit evaluation of environnental health hazards for
children and other vulnerable subpopulations is included in the
deci sion-making record for each permt, rule, standard, and other
deci sion made after the effective date of this section. The eval uation

shal |l identify the known and suspected health effects of each pol | utant
covered by the agency decision and shall show that the agency deci sion
wll not result in the occurrence of any of these effects. The

eval uation shall take into account other exposures to the sane and
ot her pollutants that children and ot her vul nerabl e subpopul ati ons may
be experiencing. These other exposures may include those associated
with body burdens and breast m |k contam nation from prior exposures
and those associated with rel eases from other pollution sources.
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NEWSECTION. Sec. 19. A newsection is added to chapter 90.48 RCW
to read as foll ows:

Wthin eighteen nonths of the effective date of this section, the
director shall adopt rules that establish a clear tineline for ending
the release to state waters of toxic substances that persist and
bi oaccunul ate. The rules must include the foll ow ng provisions:

(1) Criteria for identifying persistent and bi oaccunul ative toxic
subst ances;

(2) A prelimnary list of substances neeting the criteria in
subsection (1) of this section and a process for adding additiona
substances to the |ist;

(3) Arealistic yet urgent specific deadline by which release of
persistent and bioaccunulative toxic substances to water wll be
prohi bited; and

(4) Criteria and a process for granting limted exceptions fromthe
prohibition on releasing persistent and bioaccunmulative toxic
substances to water where there is an overriding public health interest
i n doing so.

NEW SECTI ON.  Sec. 20. A new section is added to chapter 90.48 RCW
to read as foll ows:

Any citizen may commence a civil action in a superior court on his
or her own behal f against the director where there is alleged a failure
of the director to performany act or duty under section 18 or 19 of
this act that 1is not discretionary. The courts shall have
jurisdiction, wthout regard to the anmount in controversy or the
citizenship of the parties, to order the director to performthe act or
duty. The court, in issuing any final order in any action brought
under this section, may award costs of litigation, including reasonable
attorneys’ fees and expert wtness fees, to any prevailing or
substantially prevailing party, whenever the court determ nes such
award i s appropriate.

~-- END ---
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